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THE ENGLISH BENCH AND BAR OF TO-DAY. 


Ill. 


THE SOLICITOR-GENERAL. 


IR EDWARD CLARKE, the present | 


Solicitor-General, is, in the strictest 
sense of the term, a self-made man. 


He | 


In 1877 the Penge Mystery was the subject 
of judicial investigation. Lewis Staunton was 
tried for the murder of his wife, Harriet; and 


was born in 1841 ; his father was a jeweller | his brother Patrick, and his mistress, Alice 


in Cheapside. 


coln’s Inn in 1861, and was called to the bar | 


on Nov. 17, 1864. 
on, the first years of Clarke’s professional life 
were passed under a cloud of poverty. The 
gossips of the Temple say that he used to 


linger in the common room at Lincoln’s Inn 


to avoid the pressing pecuniary demands of 


If report may be relied | 


his laundress ; and a rumor, that loudly de- | 
clares itself to be authentic, asserts that the | 
future Solicitor-General was wont to sit in | 
| peared for the Crown; and Clarke was 


his stockings at one end of his chambers, 
while a second-class cobbler soled his boots 
at the other. At length—so the story goes, 
and we beg our readers to note that we are 
still dealing with on dits — he determined to 
abandon the bar. An opportunity offered 
itself. The Civil Service Commissioners an- 
nounced an open competition for a specified 
number of Government appointments. Mr. 
Clarke went up for the examination, and 
gained the last or the second last place on the 
list of successful competitors. Then it ap- 
peared that the authorities had miscalculated 
the number of vacancies at their disposal, 
and that the candidate above Mr. Clarke 
was the last for whom it was possible to 
provide a place. The Government had 
to pay for its mistake, and Clarke was 
enabled to remain at the bar till his hour 
came. 


He became a student of Lin- | Rhodes, were indicted as his accomplices. 


Within eighteen months after her marriage, 
the deceased lady had been taken from her 
home and put to lodge with Patrick Staun- 
ton, while a new house had been provided 
for Lewis and Alice Rhodes. In Patrick 
Staunton’s house Harriet died, and the pro- 
secution alleged that the prisoners had caused 
her death by deliberate starvation and neglect. 
Mr. Justice Hawkins presided at the trial ; 
the Attorney-General, Sir John Holker, ap- 


charged with the defence of Patrick Staun- 
ton. The prisoners were found guilty and 
sentenced to death, but the sentence was 
afterward commuted to penal servitude. 
The Penge case was the turning-point in 
Clarke’s career. Sir John Holker, the 
greatest advocate of his day, ever quick 
to detect and to welcome ability in others, 
had been struck by the power with which 
Patrick Staunton had been defended, and 
he took his comparatively unknown oppo- 
nent by the hand. Thereafter Clarke’s name 
is no stranger to the student of our causes 
célébres. In the same year, for instance, as 
the Penge case, he was retained for the de- 
fence of one of the “Five Detectives,” in- 
dicted for criminal conspiracy and fraud ; 
and the prisoner that Clarke defended was 
the only one who escaped the clutches of the 
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law. We shall allude to some of his other 
notable appearances at the proper place. 

In 1880 Mr. Clarke’s political career be- 
gan. The Beaconsfield-Salisbury ‘“ Peace 
with Honor” ministry was coming near the 
end of its statutory life, and the Premier was 
naturally anxious to ascertain the state of 
public feeling toward himself and his cab- 
inet. A vacancy occurred in the borough of 
Southwark. Mr. Clarke stood in the Con- 
servative interest; he was opposed by a 
Liberal and a Labor candidate, but polled 
more votes than both his rivals together. ! 
Previous by-elections had made the Earl 
of Beaconsfield think of appealing to the 
country ; the result of the poll at Southwark 
determined him to do so, and Parliament was 
dissolved. The Government had surprised 
the people, and the people surprised the 
Government. Not only was the Conserva- 
tive Ministry swept out of power, but even 
Southwark had changed its mind; Mr. 
Clarke was unseated, and for the time )e- 
ing his political race was run. In 1885, 
however, he became member of Parliament 
for Plymouth (which constituency he still 
represents), and confidently expected the 
Solicitor-Generalship. But he was doomed 
to disappointment ; and Sir John Gorst, now 
Under-Secretary of State for India, received 
the coveted prize. Mr. Clarke’s resentment 
found expression in a letter to his constitu- 
ents, in which he showed how keenly he had 
felt the slight thus put upon his party and 
professional claims. 

In 1886 the Solicitor-Generalship and the 
honor of knighthood were conferred upon 
him. Lord Salisbury has never made a 
more deserved or a more successful appoint- 
ment. Imperturbable in demeanor, tren- 
chant in style, effective in delivery, and 
endowed also with that “infinite capacity 
for taking pains,” wherein genius is some- 
times said to consist, Sir Edward Clarke is 
a feared and respected member of the House 
of Commons. With the exception of Mr. J. 


1 Clarke, 7,683 votes ; Liberal, 6,830 ; Labor candidate, 
799- 





P. B. Robertson, the Lord Advocate of Scot- 
land, no other lawyer in the House has made 
a more brilliant parliamentary reputation in 
so short a time. 

As a nisi prius advocate, the Solicitor- 
General is perhaps the only counsel at the bar 
who can face Sir Charles: Russell with suc- 
cess. In the trial of Mrs. Bartlett! (April 
12-17, 1886) for the alleged murder of her 
husband by chloroform poisoning, these two 
great common-law lawyers were opposed, and 
the victory remained with Clarke. An emi- 
nent American ambassador once said that a 
man who never made mistakes seldom made 
anything; and no one will suspect us of a de- 
sire to belittle Sir Charles Russell if we in- 
sist that in the case of Reg. vs. Bartlett, he fell 
into two errors of judgment: (1) In the 
first place, although Mr. Clarke had called 
no evidence for the defence, the Attorney- 
General claimed and exercised a right of re- 
ply. At one time all counsel instructed by 


‘the Treasury were held to be entitled to a 


reply, whether a prisoner had called any 
witnesses or not; but in recent years this 
privilege was restricted to cases in which 
the Attorney or Solicitor-General conducted 
the prosecution in person. Now, when Mrs. 
Bartlett was on her trial, Sir Charles Rus- 
sell was Attorney-General, and was prosecut- 
ing in that capacity. He was therefore 
strictly within his rights in replying to the 
speech for the defence. But the jury seem 
to have imagined that the prisoner was being 
subjected to some hardship by the Attorney- 
General's course of action, and we doubt 
whether this impression was altogether re- 
moved by the elaborate explanation of the law 
on the question with which Mr. Justice Wills 
found it necessary to preface his charge. (2) 
The Attorney-General’s second blunder was 
far more serious. In opening and in atttempt- 
ing to prove the case for the prosecution, he 
alleged in substance that the chloroform had 
been administered while the deceased was in 
a state of unconsciousness; and it was to the 

1 Report of the Trial, with preface by Edward Clarke 
(Stevens & Haynes, London). 
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destruction of this theory that Mr. Clarke’s 
cross-examinations and the first part of his 
speech were directed. 


During the delivery, | 


however, of the speech for the defence, Sir | 


Charles Russell appears to have hit upon a 
new solution of the problem in issue; namely, 
that the chloroform might have been swal- 
lowed by the deceased in a glass of water 
while in @ state of consciousness. Before 
Clarke had concluded his address the Court 
adjourned for lunch; and during the inter- 
val the Attorney-General brought his fresh 
explanation of the “ administration ” difficulty 
under the notice of his opponent. Mr. Clarke 
made noallusion to it in the latter part of his 
speech. Then Sir Charles Russell’s turn 
came. To the surprise of everybody he pro- 
ceeded to lay his afterthought before the 
jury! Mr. Clarke emphatically objected, 
and Mr. Justice Wills duly observed, in the 
course of his summing up, that the case must 
be decided on the issues upon which it had 
been fought throughout. The Attorney-Gen- 
eral’s mistakes, a brilliant defence by Mr. 
Clarke, and the intrinsic weakness of the 
case for the prosecution secured the acquit- 
tal of the prisoner. The jury found that 
although there were circumstances of grave 
suspicion, the evidence was not strong enough 
to justify aconviction. By English law, this 
is a verdict of “not guilty; in Scotland it 
would have been “ not proven.” 

In 1887 Sir Charles Russell and Sir Edward 
Clarke were once more opposed, in Allcard 
vs. Skinner ( Law Reports, 36 Chan. Div. 
145 ),— one of the most remarkable suits in 
modern times. The facts were as follows: 
In 1868 Miss M. A. Allcard, a young lady 
of property, was introduced by the Rev. D. 
Nihill, her spiritual director and confessor, 
to Miss Skinner, the lady superior of a Prot- 
estant institution known as “ The Sisters of 
the Poor.” Mr. Nihill was one of the founders 
and also the spiritual director and confessor 
of the sisterhood, which was an association 
of ladies who devoted themselves to good 
works. 
of the sisterhood. 
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through the ‘grades of postulant and novice, 
she became a professed member of the so- 
ciety, and bound herself to observe ( zzter 
alia ) the rules of poverty, chastity, and obedi- 
ence by which the sisterhood was regulated, 
and which were made known to her when 
she became an associate. These rules were 
drawn up by Nihill. The rule of poverty 
required the member to give up all her prop- 
erty, either to her relatives or to the poor 
or to the sisterhood itself; but the forms in 
the schedule to the rule were in favor of the 
sisterhood, and provided that property, made 
over to the lady superior, should be held by her 
in trust for the general purposes of the sister- 
hood. The rule of obedience required the 
member to regard the voice of her superior as 
the voice of God. The rules also enjoined that 


' no sister should seek advice of any extern 


without the superior’s leave. Within a few 
days after becoming a member, Miss Allcard 
made a will, bequeathing all her property to 
Miss Skinner; and in 1872 and 1874 she 


| handed over and transferred to this lady 





several large sums of money and railway 
stock of which she had become possessed. 
In May, 1879, she left the sisterhood, and 
immediately revoked her will, but made no 
demand for the return of her property until 
1885, when she commenced an action against 
Miss Skinner, with that view. The legal 
ground for the action was an allegation that 
the transfers in question had been made 
while the plaintiff was under the paramount 
and undue influence of the defendant, and 
without any impartial or separate advice. 
Sir Charles Russell and Mr. Finlay ( whose 
careers we will sketch in subsequent papers ) 
represented Miss Allcard. Sir Edward Clarke 
was leading counsel for Miss Skinner. Mr. 
Justice Kekewich, before whom the action 


' was tried, and the Court of Appeal ( Lord 


Miss Allcard became an associate | 
In 1871, having passed | 


Justice Cotton dissenting ) held that Miss 
Allcard’s claim—although it might have 
been successfully asserted at the time when 
she left the sisterhood as regards all property 
then remaining unexpended in Miss Skinner’s 
hands — was barred by laches and acquies- 
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cence. The judgments in this case, and it | Sir Edward Clarke is the author of the 
may be added the speeches of counsel | standard treatise on the Law of Extradition. 
( Sir Edward Clarke’s has been published | The guerdon of his long years of distin- 
separately ) form a valuable monograph on | guished service will surely be a seat in the 
the modern law of “ undue influence.” | Court of Appeal, if not in the House of 
The Solicitor-General’s appearance in the | Lords. 
libel action, brought by Mr. W. O’Brien, The Solicitor-Geneial, like Sir Richard 
M. P., against Lord Salisbury, is too recent | Webster, has fine musical taste; and on 
and well known to require more than passing | this point the two law officers are said to be 
mention. amiably jealous of each other. LEx. 





THE HOLIDAY OF MORPHEUS. 
By WiLBuR LARREMORE. 


oalaieees the drowsy god hath passed this way 
Upon his breezeless autumn holiday, 

Stealing from out the ebon House of Sleep 

“ Amid the bowels of the earth full steepe,” 

Blinding the sky from would-be wakeful folk 

With effluence like neither cloud nor smoke. 

I know he hath been near, the air is full 

Of potion sweet that dulls the ears like wool. 

Along the dusty ways the golden-rod 

Hangs torches for the gropings of the god, 

And wayside wine for him fills many a globe, 


And hills are purpled bearing up his robe. 
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THE JURY SYSTEM IN CIVIL CASES. 


By ALFRED RussELL, LL.D. 


(From an address delivered before the American Bar Association at Boston, August 27, 1891.) 


N its existing practical operation it would 
seem as if the jury system in civil cases 
were purposely contrived to produce delay 
and uncertainty, particularly taken in con- 
nection with the division of the sessions of 
courts into terms. It is not convenient to 
discuss this division of the subject now with 
full elaboration. I am among those who 
believe that this system has. outgrown its 
usefulness. We have no crown, no aris- 
tocracy, no established church, no servile 
judiciary, no press censorship, no limit to the 
discussion of the acts of our rulers, no 
restriction of public meetings for reform, no 
hindrance to universal suffrage or universal 
education ; and it is time that we should have 
no jury in civil cases. This institution grew 
up alongside of those other institutions which 
we have repudiated, and as a necessity to 
protect the masses in their personal and 
property rights against the privileged. No 
necessity whatever of that kind exists here. 
I understand, indeed, that the English Bar 
are now quite generally against the continu- 
ance of the institution in England. 

The jury is an illustration of what John 
Stuart Mill calls “the influence of obsolete 
institutions on modern ideas,”’ and which, he 
says, “perpetuate in many of the greatest 
concerns a mitigated barbarism ; things being 
continually accepted as dictates of nature and 
necessities of life which we should see to have 
originated in artificial arrangements of so- 
ciety long since abandoned and condemned.” 
The jury, to my mind, is one of those things. 

Nor is the jury any longer a means of 
instruction for political or democratical duties. 
The platform and press are sufficient instruc- 





tors. Indeed, if they are not, why saddle the 
burden of such instruction upon litigants? | 
Suitors with honest causes now avoid ju- | 


ries, as a general rule, if possible, but with 
an ill cause almost invariably demand a jury ; 
and it is proverbial that before a jury we 
gain the’causes we expected to lose, and lose 
those we expected to gain. 

Chambers of commerce and manufacturers’ 
associations in cities establish boards of arbi- 
tration, in order to keep their commercial 
controversies away from the ignorant and 
pitch-penny determinations of the juries 
which come into our courts, and away from 
the frightful array of new trials, overturned 
verdicts, bills of exceptions, proceedings for 
tampering, and the like, which face the ordi- 
nary litigant in the ordinary jury case. 

Men competent to sit as jurors almost 
universally escape the duty. 

In spite of the glowing eulogies of the 
institution constantly heard, the fact remains 
that under existing conditions, especially in 
urban communities, the constitutional right 
of jury trial in civil cases inevitably operates, 
not only to produce the greatest delay, but 
also to insure absolute uncertainty. 

The main utility of the jury at present is, 
that it forces settlement out of court, to avoid 
the oppression incident to it. 

The enormous expense of summoning and 
keeping jurors is, of itself, a potent reason 
for the abolition of the system. If a tithe of 
that expense could be devoted to paying 
judges properly, the very best legal talent in 
the country could generally be secured for 
the bench, and would siay permanently upon 
the bench, and away from the service of 
corporations or any other pursuit. And the 
minds of the judges would not be kept off 
their cases, and their independence menaced, 
by pecuniary cares. 

Every lawyer of experience knows that a 
trial by jury depends principally upon man- 
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agement, and that a judicious smile or well- 
timed joke may carry a dubious cause or 
destroy a meritorious one, and it is to be 
especially noted that this necessity for re- 
sorting to artifice has a demoralizing effect 
upon the profession itself. 

Among the body of the people in all parts 
of the country it is found that the jury 
method of settling facts among litigants is the 
subject of jest and ridicule. As Brougham 
said, the schoolmaster is abroad. Almost 
every intelligent citizen who watches our 
courts is opposed to the system, especially 
if he finds it necessary to go to law himself. 

The truth is, that the jury system in civil 
cases is more of a fetich than the compul- 
sory study of Greek in colleges. Nothing 
can better illustrate the difficulty of dislodg- 
ing any inveterate custom than the retention 
of this system. Although imbedded in our 
constitutions, public opinion, influenced by 
the bar, may change them as it made them. 
The tax-paying part of the public would at 
least concur. That part rarely sits on juries, 
but often suffers at their hands. 

It is a mistaken idea that the disposal of 
questions of fact is, even now, principally 
by jury. In wide regions of inquiry, the 
contrary is the case; and I avail myself of 
the enumeration of Mr. Justice Bradley, in 
1882, in considering a question of the ascer- 
tainment of fact, in a matter of depriving a 
counsellor of his reputation and means of 
livelihood, without a jury. 
important right of personal liberty is gener- 
ally determined by a single judge, on a writ 
of habeas corpus, using affidavits or deposi- 
tions for proof, when facts are to be estab- 
lished. Assessments for damages and bene- 
fits, occasioned by public improvements, are 
usually made by commissioners in a summary 
way. Conflicting claims of creditors, amount- 
ing to thousands of dollars, are often settled by 
the courts on affidavits or depositions alone. 
And the courts of Chancery, Bankruptcy, 
Probate, and Admiralty administer immense 
fields of jurisdiction without trial by jury.” 

If we seek damages for a trespass or a 





fraud, we have a jury sitting with the judge ; 
but, on the contrary, if we seek to enjoin the 
same trespass, or the operation of the same 
fraud, we hold the judge competent to find 
the same facts, without the delay, the uncer- 
tainty, and the expense of a jury. 

If objection is made to the one-man power 
of the judge, what shall we say of the one- 
man power of ‘the twelfth juror ? 

Let us be rid of the delays and uncertain- 
ties inevitable from setting aside verdicts be- 
cause there was no evidence; or because 
against evidence ; or because the damages 


| were excessive, so that the judge may him- 


self find a verdict, actually just, in a reduced 
amount, by the contrivance of giving a new 
trial unless the plaintiff will remit. Let us 
be rid of the ignorances, the prejudices, the 
compromises, the friendships for parties, the 
bribery and the disagreements of the jury, 
which assimilate a legal inquiry to a game 
having about as many elements of certainty 
as the roulette table. 

It is universally agreed that the jury, not 
to be absolutely unjust, must be largely con- 


| trolled by the judge, who may show them 


He said: “ The | 


substantially what to do, and how to do it, and 
may give them his opinion upon the question 


| of fact which they are instituted and organ- 


ized to determine. Let us have the judge’s 
opinion outright, and to begin with; not sug- 
gested to a jury, nor recommended to them, 
nor slowly filtered through them. Let us 
have the saving of time in introducing testi- 
mony ; the short and pointed arguments; the 
conclusion reached upon the logical bearing 
of the proof, by a trained and honest picked 
man, which we get before a court without a 
jury. Let us follow the example of the 
Scots and the French, and let the petty 
jury go the way of the grand jury, which 
has been done away with in many States, 
and which was formerly deemed as essential 
as the jury now is. 

Mentioning these views to a distinguished 
brother lawyer, he said: “But there are 
many cases where juries make the conceded 
law bend to the equity of the case.” In my 
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view, true as this is, it is an unanswerable 
argument against the institution; for it ren- 
ders 
makes that not to be law for one man which 
is law for another. 

With the disappearance of the jury in 
civil cases, nine tenths of the will cases and 
the accident cases, and the like, would also 
disappear from our court calendars. Some 
sources of professional income would be 
dried up, it is true. 
that the profession was made for the public, 
and not the public for the profession. 

Already in a majority of the States, and 
also in the Federal Courts, by legislation 
secured through the influence of the profes. 
sion, questions of fact are now determined 
by the judge, either upon waiver of the jury 
by both parties, or unless one of the parties 
may demand a jury, in a certain restricted 
way. And, consequently, in many of the 
States juries are now seldom called. This 
change is but the entering wedge, and abolish- 
ment is coming; and it will arrive when- 
ever the profession demands it. 


And if the | 


litigation absolutely uncertain, and | 


ae 





profession does not secure the change, then 
it is responsible for the delay and uncertainty 
which the change would rid us of. In Gar- 
land’s case, Mr. Justice Miller truly said that 
for ages past the members of the profession 
have been powerful for good or evil, and mould 


| public sentiment ; and he gave his opinion 


But we must remember | 


that even the late Civil War might have been 
prevented by the influence of the lawyers in 
the States where it arose. The truth is, I 
am very much afraid, that some lawyers are 


| in favor of retaining the jury for the very 





reason that they know its abolition would 
inevitably shorten and diminish litigation, 
and make its result more certain; and, con- 
sequently, also lessen legal] business. 

But we know that it is hardly fifty years 
since wager of battel was lawful ; and only 
about four times fifty since torture was a 
recognized method of arriving at facts, and 
sanctioned by the highest intellects, such as 
Bacon himself; and thus we may gather 
hope that the remaining medizval method 
in courts may soon depart,—the jury in 
civil cases. 





THE LAST APPROVER’S DUEL. 


N his admirable work on “Trial by 
Combat,” Mr. Neilson gives the fol- 
lowing interesting account of what was prob- 
ably the last Approver’s Duel. It took place 
in the year 1455 or 1456, and at that time 
the Approver had already fallen into great 
disrepute, and a general abandonment of the 
system speedily followed. 

Whithorn, a thief, was imprisoned at Win- 
chester. To save his life he made a series 
of appeals against honest men, some of whom 
were hanged. “And that fals and untrewe 
peler hadde of the kynge every day i. d. ob.” 


So this false “ peler” continued for almost | 
three years drawing his three half-pence a | 


day and making false appeals. At last one 
that he appealed said that he was false in 





| 
| 
| 
| 


his appealing, and that he would prove this 
with his hand, “and spende hys lyfe and 
blode apone his fals body.” The judge, ac- 
cording to Gregory’s report, laid down most 
peculiar law. Full courteously instructing 
the parties as to the conditions of an ap- 
prover’s duel, he explained that if the “ peler”’ 
prevailed he would go back to prison, but 
would fare better than before, as he would be 
aJlowed twopence a day during the king’s 
pleasure. The combatants, he said, must 
be clad all in white sheep’s leather, both 
body, head, legs, feet, face, hands, and all. 
The staves, three feet long, were to be of 
green ash, “the barke beynge apon.” At 
one end each staff was to have “a horne of 
yryn, i-made lyke unto a rammys horne, as 








a 





scharpe at the smalle ende as hit myght be 
made.” Then they must fight fasting. And 
indeed, as Gregory says, it is too shameful 
to rehearse all the conditions of this foul 
conflict. But, most singular of all, was the 
judge’s law, when he told the defendant that 
if in the duel he slew that ‘“ peler,”’ he was to 
be hanged for manslaying, “ by soo moche that 
he hathe i-slayne the kyngys prover!”” Nor 
should the slain man have Christian burial ; 
he should be cast out as one that wilfully 
slew himself. 

James Fisher, the accused, the “ meke in- 
nocent,” as Gregory sympathizingly calls him, 
did not shrink from battle even on these 
hard terms, and the day was fixed. ‘* Hange 
uppe Thome Whythorne,” said the people ; 
for he was too strong to fight with James 
Fisher, the true man, with an iron ram’s 
horn. But although the judge had pity, the 
battle must needs be fought. 

Duly apparelled in sheepskin and armed 
with their formidable staves, appellant and 
appealed entered the place of battle near 
Winchester,— the “ peler” entering from the 
east side, the other from the southwest. 
Full sore weeping, as the touching account 
of Gregory records the duel, the defendant 
entered with his weapon and a pair of beads 
in his hand, and he kneeled down upon the 
earth toward the east, and cried, ‘ God 
marcy and alle the worlde,” and prayed every 
man’s forgiveness, ‘‘and every man there 
beyng present prayde for hym.” 

Then the approver cried out, “ Thou fals 
trayter, why arte thou soo longe?” The de- 
fendant rose, and with the words that his 
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quarrel was faithful and true, and that in it 
he would fight, he smote at the “ peler,” but 
broke his own weapon with the blow. One 
stroke only was the approver allowed to make 
at the defendant ; then the officers took his 
weapon away too. A long time they fought 
with their fists and rested, and fought again 
and rested again, and then in Gregory’s ex- 
pressive phrase, “ they wente togedyr by the 
neckys.” 

With their teeth they tore each other like 
dragons of the prime. Soon their leathern 
coats and the flesh beneath were all “to- 
rente,” and the end seemed to have arrived 
when “the fals peler caste that meke inno- 
cent downe to the grownde.” But in the 
wrestle, more by hap than strength, “that 
innocent recoveryd up on his kneys, and 
take that fals peler by the nose with hys 
tethe, and put hys thombe in hys yee, that 
the peler cryde owte and prayde hym of 
marcy, for he was fals unto God and unto 
hym.” 

So the duel ended, and the judge pro- 
nounced sentence upon the approver, whose 
fate Gregory piously recorded thus: “ And 
thenn he was confessyd ande hanggyd, ot 
whos soule God have marcy. Amen.” 

The victor was set free, but the memories 
of that terrible hour seem to have darkened 
his life. He became a hermit, and erelong 
he died. Gregory's moving story, with its 
warm sympathy for the accused and its 
hearty detestation of the accuser, is a good 
index to public feeling on the subject at the 
time. The prayers of the people were not 
with the approver. 
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THE SUPREME COURT OF NEW JERSEY. 


By JoHN WHITEHEAD, Esa. 


AMES SCHUREMAN NEVIUS be- 
J came an Associate Justice in 1838. He 
was born in Somerset County in 1786. 
His ancestry, both paternal and maternal, 
were to be found among the patriots of the 
Revolution. He graduated from Princeton 
College in 1816, was licensed as an attor- 
ney in 1819, as a counsellor in 1823, and 
was appointed serjeant-at-law in 1837. 
He resided, after he came to the bar, and 
practised his profession at New Brunswick. 
At the death of Judge Thomas C. Ryerson, 
he was elected an Associate Justice, which 
position he held for fourteen years. In 
1852 the office was in the gift of the Gov- 
ernor, under the new Constitution. That 
officer, when Judge Nevius’s second term 
expired, was opposed to him in politics ; and 
according to the custom of those days, the 
Governor selected a gentleman of his own 
political party to fill the vacancy. Fortu- 
nately for the jurisprudence of the State, 
that custom is not now followed ; and to this, 
in some measure, is due the high character 
of the judiciary of New Jersey. Judge 
Nevius was a highly respectable judge, and 
many of his opinions were very strong. 
There however was no judge on the bench 
who was so often found dissenting from the 
other judges, and the bar did not place the 
fullest confidence in his decisions. He had 
the honesty to avow, and sometimes very 
pointedly and strongly to express, his ad- 
verse sentiments 

He will always be remembered by the 
few who now survive his time and recollect 
him, as the fun-loving Judge, full of wit, 
quick at repartee, abounding in anecdote, and 
who was always the life of any circle, wher- 
ever he might be found. His love of humor 
sometimes placed him in most unpleasant 
positions. This story is told of him: He 
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was on a North River steamboat, and stepped 
up to the office to pay his fare. Between 
him and the captain stood, as he supposed, 
a well-known friend, with his back toward 
him. His supposed friend had laid his 
pocket-book in front of him and was set- 
tling his fare. The Judge passed his hand 
over the shoulder of the owner of the pocket- 
book, seized it, and quietly passed it behind 
his own back. His consternation must be 
imagined, it certainly cannot be described, 
when the face of an entire stranger was dis- 
closed. Expostulation, explanation, and en- 
treaty were all in vain. The stranger 
demanded that the thief should be instantly 
arrested and held in custody, until he could 
be delivered to the proper authorities for 
punishment. Fortunately some mutual 
friends were present, who, after enjoying 
the situation at the expense of the practical 
joker caught in his own trap, explained 
matters, and the judge was released from his 
embarrassing position. It is very doubtful 
whether the lesson learned on this occasion 
taught him caution. His love of humor 
never deserted him, and nothing delighted 
him more than to gather with friends and 
with quirp and jest pass away an_ hour. 
With all this he was a man of dignity, and 
could, whenever circumstances required it, 
preside at a court with all the solemnity 
befitting the time and his high office. 

Upon his withdrawal from the bench, 
Judge Nevius removed to Jersey City and 
attempted to resume his practice there ; but 
he was not successful. His health soon 
failed, and he died in 1859. 

Ira Condict Whitehead was a Morris 
County man, born near Morristown, April 
8, 1798. In early youth he showed a strong 
bias for literary pursuits. His father was a 
farmer, of rather moderate means, but, anx- 
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ious that this son should become a pro- 
fessional man, gave him every possible 
advantage. He was prepared for college in 
the Academy at Morristown, under the care 
of an able and successful teacher, whose 
memory still survives in that town as a 
most distinguished educator. Mr. White- 
head entered the Junior class at Princeton 
College in 1814, and graduated in 1816, with 
a creditable record. Among his classmates 
were some very distinguished men, — Mc- 
Dowell, Governor of Virginia ; Judge Nevius 
of the New Jersey Supreme Court, already 
noticed in these sketches ; Senator Butler of 
the United States Senate ; Bishop McIlvaine 
of Ohio; President McLean of Princeton 
College, and others. After graduating Mr. 
Whitehead taught school for two years, part 
of that time in the Academy where he him- 
self had been a pupil. He then entered the 
office of Joseph C. Hornblower, afterward 
Chief-Justice of New Jersey, and was 
licensed in 1821 as an attorney, and in 
1824 as a counsellor. He began the prac- 
tice of his profession at Schooley’s Mountain, 
having his office in the building called the 
Heath House, well known as a place of 
fashionable resort. He remained here for 
a short time only, perhaps for two or three 
years, when, at the request of George K. 
Drake, afterward Associate Justice of the 
Supreme Court of New Jersey, and who was 
then in full practice at Morristown, he re- 
moved to that place and entered into part- 
nership with that gentleman. From that 
time until his death he continued to be a 
resident in Morristown. 

The partnership with Mr. Drake did not 
long exist. Mr. Drake was appointed Jus- 
tice in 1826, when of course the business con- 
nection between the two gentlemen ceased, 
and Mr. Whitehead continued the practice 
alone. He very soon gained the respect 
and confidence of the community by his 
great integrity, and secured a very large 
clientage by his strict attention to business, 
and devotion to the interests of his clients. 
He had no particular specialty in his prac- 





tice, — county lawyers could not become 
specialists, — but his services were very 
often required by his numerous clients, as 
trustee, executor, and guardian. For these 
positions he was peculiarly equipped, being 
a careful, prudent man, of great business 
capacity and thoroughly trustworthy. 

On the third day of November, 1841, the 
term of Judge Ford expired, and Mr. White- 
head was elected to fill the vacancy on the 
Supreme Court Bench. He assumed the 
duties of the position at the time when there 
was an array of the ablest and most brilliant 
lawyers that were ever found in the history 
of New Jersey ; in fact, noabler lawyers ever 
existed anywhere. These men appeared be- 
fore him and argued their causes. In many 
respects this was an advantage to the new 
Judge. He had the benefit of their wisdom, 
of their experience and their great abilities. 
But it was a severe ordeal for him. He 


| must measure swords with these expert 
| gladiators in the mental arena. 


His first experience in a murder trial was 
a most peculiar and an exceedingly trying one, 
— the case of Thomas Marsh, already noticed 
in the sketch of Chief-Justice Hornblower. 
The counsel for the prisoner —a father and 
son — were two of the ablest men at the Essex 
County Bar. The father had been an oppos- 
ing. candidate for the nomination of Judge, 
and was very much exasperated by his de- 
feat. He was an impulsive, high-spirited, 
quick-tempered man. Influenced by his 
zeal for his client, and perhaps actuated by 
other motives, he gave way to his passion, 
and indulged in a course of conduct which 
obliged the Judge to order him into arrest 
for contempt of court. No one regretted 
the circumstance more than did the offend- 
ing lawyer, for with all his faults he was a 
high-toned, honorable man. The forbear- 
ance, the dignity, and Christian bearing of 
Judge Whitehead were remarkable, and, 
under the circumstances, it was a most try- 
ing ordeal. Before the close of the trial and 
during the summing up of the testimony 
by the senior counsel of the prisoner, he 
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manifested unmistakable evidence of aberra- 


| 


tion of mind. This placed the Judge in the | 


most delicate position. The manner in which 
through the whole trial he had met the 
difficulties of the case had elicited universal 
respect, but here was a new dilemma, to 
meet which there could have been no pos- 
sible preparation. It was met, however, in 
a manner which only increased the admira- 
tion of those present. 
Marsh was convicted ; 
the verdict was sat- } 
isfactory, so far as 
the guilt of the pris- | 
oner was concerned, | 
although the evidence 
against him was en- 
tirely circumstantial. 
But the Judge was 
not satisfied. The de- 
fendant had not had 
the benefit of all the 
appliances for defence 
which he ought to 
have had, and _ his 
sense of justice was 
aroused. 

The sound com- 
mon-sense of Judge 
Whitehead made him 
a very valuable ad- 
dition to the bench. 
His opinions’ were 
always carefully pre- 
pared after the most 
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patient investigation and careful research, | 
and were always regarded with great respect. | 
The earliest delivered by him was in the | 


case of Den vs. Allaire, which was a most 
important case, involving many intricate and 
abstruse principles of law. 


The cause was | 


argued by the most eminent counsel in the | 


country. The opinion of the court, which 


was unanimous, was delivered by the Judge, | 
and showed an immense amount of labor | 


and a thorough examination of the subject. 
All cases presented to Judge Whitehead 
received the most patient and industrious 


investigation, and his decisions found in 
the reports only serve to enforce the respect 
that is due to a learned and laborious jurist 
and impartial judge. 

He served only one term; when that ex- 
pired, the Governor of the State was a Dem- 
ocrat, and although greatly desirous of re- 
appointing Judge Whitehead, he yielded to 
the demands of his party, and a Democrat 
succeeded. 

The Judge returned 
to his practice in 
Morristown with con- 
siderable success, but, 
having secured a com- 
petency sufficient for 
his simple habits of 
life, he finally ac- 
cepted a seat on the 
bench of the Com- 
mon Pleas of Morris 
County, where he 
served for one term. 
He then retired from 
active practice, con- 
fining his business to 
the care of the many 
estates of which he 
was executor and 
trustee. A few years 
before his death he 
suffered from a slight 
attack of paralysis, 
and finally died of 
apoplexy in 1867. 

Thomas P. Carpenter was born in 1804 in 
the southern part of the State. His father, 
who had the charge of one of the glass- 
works at Glassborough, died when he was 
very young, and his grandfather took him to 
his home and provided for his support and 
tuition. He received the advantage of a 
liberal education, and after graduation be- 
gan the study of the law in the office of 
John Moore White, afterward an Associate 
Justice of the Supreme Court. He was 
licensed in 1830, and in 1838 he was made 
Prosecutor of the Pleas for Gloucester 
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County. His term of office was marked 
by a celebrated trial, already noticed, which 
created the greatest excitement at the time, 
known in criminal annals as the Mercer mur- 
der case. Mr. Carpenter appeared in this 
case as the counsel of the State, and prose- 
cuted the indictment with great force and 
ability. Mercer was acquitted, but it was not 
the prosecutor’s fault. 

In 1845 Governor Stratton nominated him 
for an Associate Justice, and he was con- 
firmed by the Senate. The circuit over 
which he presided was one of the largest 
and most important in the State. He was 
an able lawyer, and his opinions commanded 
the respect of the bar. The style of his 
writing was peculiarly smooth and classical. 
He was a fine scholar, and found time, not- 
withstanding the onerous duties of his office, 
to keep himself informed on all the literary 
topics of his time. He served but one term, 
and after that expired returned to his prac- 
tice, which became large and remunerative. 
He died in 1876, perhaps as well known as 
any other citizen of New Jersey. 

He was a most genial, kind-hearted man, 
sympathetic, and benevolent. His face was 
an inspiration, bearing upon every lineament 
the marks of the man who was at peace with 
himself and all his fellows. 

The Randolph family of New Jersey has 
been one of the most distinguished and in- 
fluential in the State. It has given to the 
country many men who have aided the Re- 
public in times when citizens of wisdom and 
nerve were needed. Among those who 
sprung from this race and who have been 
foremost in the politics and jurisprudence of 
the State was Joseph F. Randolph, who be- 
came an Associate Justice of the Supreme 
Court in 1845. He was born in New York 
City in 1803, was admitted to the bar in 1825, 
and began practice in Monmouth County. 
He was not a graduate of a college, but he 
hardly needed the culture gained in any uni- 
versity, as he was an enthusiastic student 
and reader. His father was a clergyman, 
and died just about the time his son was ex- 





pecting to enter college. By this event he 
was burdened with the responsibility of 
caring for others; and his generous nature 
responded to the call, although it deprived 
him of a cherished intention. 

Early in life his abilities as a lawyer be- 
came appreciated, and he received, when quite 
a young man, the appointment of Prosecutor 
of the Pleas. For six years, from 1837 to 
1843, he was a member of Congress. In 1838, 
when the election of representatives gave 
rise to the famous “ Broad Seal War,” he 
was the only Whig candidate who was cer- 
tainly elected and consequently took his seat 
without opposition. In 1844 he became a 
member of the Constitutional Convention, 
in which body he was very influential and 
where he exerted himself to secure as per- 
fect an organic law as possible. In 1845 he 
was appointed an Associate Justice, and was 
continued in office for one term of seven 
years. Asa lawyer and judge he was labo- 
rious in his search for every point in the cases 
submitted to him, and his conclusions were 


generally sound and correct. His opinions 


were sensible, well reasoned out, and the re- 
sult of an honest and severely industrious 
search for every principle involved in the 
cause. His natural literary taste, aided by 
his studies and reading, was of material use 
to him in the preparation of his opinions. 

At the expiration of his term of office of 
Justice he resumed the practice of his pro- 
fession at Trenton, with very great success. 

In 1855 he was one of the revisers 
selected by the Legislature to revise the 
statutes. While on the bench he delivered 
an opinion in the case of Gough vs. Bell, 
which settled the law in New Jersey on the 
subject of riparian rights. This opinion was 
opposed strenuously at the time; but it is the 
law at present, and it is believed will remain 
so for all time to come. 

The College of New Jersey offered him an 
honorary degree, which he declined. This 
honor was well merited, as Judge Randolph 
became known as a scholar of more than 
ordinary merit. After he left the bench he 
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resumed his practice in Trenton with very 
great success, but finally removed to Jersey 
City, where he died in March, 1873. 

Henry W. Green succeeded Chief-Justice 
Hornblower in 1846. This eminent jurist 
has occupied the two highest judicial posi- 
tions in the courts of New Jersey. Justice 
cannot possibly be done to him and his 
memory in the short space necessarily al- 
lotted to him here. 

He was born near —— 





did not attain his majority until 1825, and 
could not have been licensed as an attorney 
until he was twenty-one years of age. In 
that year he became an attorney-at-law, and 
three years later a counsellor. He came to 
the bar fully equipped to meet all the re- 
quirements of his profession, by a sound 
legal knowledge, by an intimate acquaint- 
ance with the many abstract principles of 
the science of which 
he was to become a 





After receiving the 
most careful prepa- 
ration, he entered | 


Trenton in 1804. | 
| 
| 


Princeton College, 
and graduated in 1820, 
at the unprecedented- 
ly youthful age of six- 
teen. He was a born 
lawyer, and in no 
other profession could 
he possibly have at- 
tained such eminence 
as he did as Coun- 
sellor, Chief-Justice, | 
and Chancellor. After | 
graduation he entered | 
the office of Charles 
Ewing, afterward 
- Chief-Justice. Very . 
little is known of his 











most brilliant expo- 

nent. Thecourts soon 

learned that in the 
| young advocate was 
one who was prepared 
to grapple with the 
principles found inany 
case submitted to him, 
and his fellow-mem- 
bers of the bar feared 
him as a most formida- 
ble antagonist. He 
shortly became a lead- 
ing counsellor and ad- 
vocate at the capital of 
the State, and was em- 
ployed in almost every 
cause of importance 
which came before the 
courts. His practice 
was very largely made 








life as a student, but it 


. ° E. B. D. 
can well be imagined 
how master and pupil 
must have been drawn together. The young 


man was always sedate, sober, and studious ; 
his distinguished teacher was the greatest 
jurist of his time, and amply equipped to 
direct such an inquiring mind as that which 
he must have found in his youthful scholar. 
Young Green was an enthusiastic student, and 
delighted to dig and delve into the abstruse 
questions which were ever presented to him 
in the many cases which came to the office 
in the extensive practice of Mr. Ewing. His 
term of studentship was much longer than 
was required by the rules of the court, as he 





up of arguments in 
cases of an appellate 
character, before the 
highest tribunals of the State. In submit- 
ting his argument it was remarked by older 
practitioners that he never lost sight of any 
point in the case which in any way aided him 
or his client, and it was once jokingly said of 
him that in preparing a case for argument 
on a certiorari he would present at least 
fifteen points, one of which and perhaps the 
last would be conclusive, and the others 
not at all tenable, but that he argued all 
alike. 

He was a Whig of the old school, and his 
party hoped to strengthen itself by inducing 


OGDEN. 











458 


The Green Bag. 





him to become a candidate for office. So in 
1842 he consented to run for the Legislature, 
and was elected by a large majority. But 
he had no taste for any other life than that 
of a lawyer, and ever after declined any 
candidacy for office except such as was con- 
nected with his profession. In 1844 he was 
made a member of the Constitutional Con- 
vention, in which body he exercised a master- 
ful influence, and aided materially in direct- 
ing and moulding its deliberations. In 1846 
the term of office of Chief-Justice Horn- 
blower expired, and all eyes were turned to- 
wards Henry W. Green as the man, above 
all others, fitted for the place. He was not 
a popular man ; his manners were austere, re- 
pulsive to many for their severity ; he was a 
moody man, at times genial and condescend 
ing, at others repellent and severe, — so that 
his appointment was not due to any wave of 
popular favor. He was eminently fitted for 
the place of Chief-Justice. Not a breath tar- 
nished his fair name, he was of the strictest 
integrity, he was a profound lawyer, a learned 
jurist, of a quick, alert mind, capable of the 
closest analysis, and able to grasp every 
point involved in a suit, whether counsel had 
referred to it or not. Many an astute law- 
yer, after arguing a case before the court, 
imagining that he had exhausted argu- 
ment, was quite astonished and somewhat 
mortified, that he had not discovered points 
which the Chief-Justice, in his emphatic man- 
ner, would state in his opinion. His de- 
cisions were regarded with great favor by 
the bar, were rarely overruled by an appellate 
court, and have been frequently quoted with 
commendation by English courts. His lan- 
guage was clear and lucid and of the purest 
English, his sentences compact and forceful. 
His charges to juries were models, easily un- 
derstood and rarely antagonized. 

He remained in office for fourteen years, 
two full terms, and then Governor Olden, one 
of the wisest men who ever occupied the 
gubernatorial chair in New Jersey, elevated 
him to the position of Chancellor. He filled 
the Chancellor’s place for nearly a full term, 





when ill-health forced him to resign, and he 
died in 1876. 

He was of a remarkable and dignified pre- 
sence, full six feet in height, tall, erect, and 
finely formed. He was not calculated to at- 
tract the crowd; his nature was moulded in 
too noble a form to delight in the society of 
any other than the intellectual and cultured. 


| He rarely unbent himself from his dignity 


and reserve, except with a few favored in- 
timates. But he was a grand man, of the 
noblest qualities, both mental and physical ; 
he heeded the demands of the community 
upon him as a citizen, and was earnest in 
many good works, especially those of a sub- 
stantial, enduring nature. The cause of edu- 
cation received firm and decided support from 
him in many directions. He was largely in- 
terested in the success and in the affairs of 
his Alma Mater and in the Princeton Theo- 
logical Seminary. For many years he wasa 
Trustee of Princeton College, and for a long 
time previous to his death had been President 
of the Board of Managers of the Seminary. 
Elias Boudinot Dayton Ogden was the son 
of Aaron Ogden, who in his time was one of 
the most prominent citizens of New Jersey, 
filling an important office in the Revolution- 
ary army, after the struggle of the Revolution 
becoming a lawyer of large practice, a United 
States Senator, ,and then 
Chancellor, besides occupying many other 
less important positions. His son, who be- 
came an Associate Justice and who was 
generally known as Dayton Ogden, was born 
at Elizabethtown, as it was then called, in 
1800. He graduated from Princeton at the 
age of nineteen, and immediately began the 
study of the law. He was licensed as an attor- 
ney in 1824, as a counsellor in 1829, and was 
made a serjeant-at-law in 1837, being the last 
lawyer in New Jersey who ever received that 
appointment. When he was licensed he se- 
lected Paterson as the place where he pur- 
posed to practise, and immediately opened an 
office at that place. Paterson was then a 
small struggling town, situate on the Passaic 
River near the falls on that stream. It was 
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fast rising into importance from the growing 
number of its factories. Young Ogden found 
many competitors for public favor, but he 
soon placed himself among the best advocates 
and secured a large clientage. Paterson was 
then included in Essex County, and the law- 
yers there resident were obliged to go to 
Newark, the county-seat, to attend court. 
Very soon after receiving his counsellor’s 
license young Ogden 
was appointed Prose- 
cutor of the Pleas, the 
most important office 
of the kind in the State. 
He performed the du- 
ties of the position 
with great assiduity, 
and evinced talents 
of more than ordinary 
character. The crim- 
inal business of the 
county was very large, 
and required a great 
part of the time of 
the Prosecutor for the 
proper discharge of his 
duties. It necessarily 
obliged him to be at 
Newark times 
each year, away from 
his office and ordinary 
business. But while 
Mr. Ogden never failed 
in the performance of 
his wholeduty as Coun- 
sel of the State, he succeeded in retaining all 
of his private practice; his numerous clients 
never complained of his inattention to their 
interests. He was a most industrious and 
careful practitioner, and ever responsive to the 
calls of present duty. He filled the office 
of Prosecutor for two terms with great 
ability. 

The political party with which he affiliated 
very early recognized his abilities, and re- 
quired his services in the Legislature, to 
which he was twice elected. 

In 1844, when the best talent in the State 
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was needed, and was selected from both po- 
litical parties, for the Constitutional Conven- 
tion, he was made a member of that important 
body. 

In 1848 he was appointed an Associate 
Justice, and was re-appointed in 1855. These 
appointments were made by governors of 
his own political faith ; but when his second 
term expired the executive of the State was 

politically his oppo- 
nent, but that gov- 
ernor was Charles S. 


Olden. He honored 
himself and Judge 
Ogden by breaking 


through the trammels 
which had _ hitherto 
surrounded the gov- 
ernors of New Jersey, 
and restricted them 
in the selection of 
judges to men of their 
own party, and reap- 
pointed Judge Ogden. 

Judge Ogden was 
not a man of com- 
manding talents, nor 
was he a genius ; but 
he was a man of good 
sound judgment, of 
ae sterling common- 
=" Cssense ; a painstaking, 

conscientious judge ; 

genial in his inter- 

course with the mem- 
bers of the bar and all who approached him, 
and during his long term of office secured 
the confidence and respect of the whole com- 
munity. When his last term expired he 
removed to Elizabeth and occupied the 
homestead of his father, Gov. Aaron Ogden, 
where he was born, and where he died in 
1865. 

His opinions were sensible, prepared with 
care, and were evidently the result of full 
examination. Among them was one, which 
excited comment at the fime, where he denied 
the right of judges of a State court to inter- 
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fere for the release of a prisoner held by the 
judgment of a Federal court. 

Lucius Q. C. Elmer was the son of Dr. 
Ebenezer Elmer, a surgeon in the Revolution- 
ary army, and came of the very best stock in 
Southern New Jersey. He was born in 1793 
at Bridgeton, Cumberland County, where he 
always resided. He was educated at the 
University of Pennsylvania. After leaving 
that educational institution he entered the 
office of his relative, Daniel Elmer, who after- 
ward became Associate Justice,and who has 
already been noticed. He was licensed in 
1815 as an attorney, and as a counsellor in 
1818. He began practice at his native place, 
and it soon became large and extended intothe 
adjacent counties. It was almost considered 
in his day to be the duty of every young law- 
yer to go tothe Legislature. He was not an 
exception to this almost common law rule, and 
so he became a member of the lower house for 
four successive terms from 1820 to 1823, and 
during the latter year was Speaker of the As- 
sembly. In 1824 he became Prosecutor of the 
Pleas for his native county, and several times 
performed the duties of that office in Cape 
May County. During that time he also was 
District Attorney of the United States for 
New Jersey. There was very little business 
requiring his attention in this last-named 
office. He himself, in speaking of the court, 
says that he and the son of the Judge, who was 
the Clerk, together were unable to persuade 
the Judge to keep the court open more than 
a day each term. In 1843 he was elected to 
Congress, and served one term. In 1850he was 
made Attorney-General of the State, but held 
the office only two years, as in 1852 he was 
appointed an Associate Justice, which position 
he held for fifteen years. He was a respect- 
able judge, not remarkable for great breadth 
of mind in his opinions, but always showing 
in them care and research, and his course as 
Judge ever commanded universal respect for 
his conscientious discharge of the duties of 
his office. His opinions were favorably re- 
ceived, but were not always regarded as reli- 
able as those of some of his fellow-judges. 








He was a public-spirited man, and supported 
many of the philanthropical projects of his 
day. The crowning feature of his character 
was his strong religious bias, which pervaded 
his whole life and was carried by him into all 
its relations. 

He was quite an author, contributing 
occasionally to the literature of the New 
Jersey Historical Society, of which he was 
for many years an enthusiastic member. He 
also compiled a book of legal forms, which 
was largely used by the profession; he 
made too a valuable digest of the laws of 
New Jersey. This work has reached its 
fourth edition; but the later editions have 
been called “ Nixon’s Digest,” having re- 
ceived many additions from his son-in-law 
the Hon. John T. Nixon. He wrote-a his- 
tory of Cumberland County; but the most 
important of his published works he called 
“The Constitution and Government of the 
Province and State of New Jersey, with 
Biographical Sketches of its Governors from 
1776 to 1845.” This is a commendable 
work, full of information, especially of Lu- 
cius Quintius Cincinnatus Elmer. 

He received the degree of LL.D. 
from Princeton College in 1865. In 1869 
he retired from active life, and died recently 
at Bridgeton, well advanced in years. 

Stacy Gardiner Potts was a Jerseyman 
by descent through several generations 
from original settlers in the country in the 
seventeenth century. The first emigrant 
of the name was a Quaker from England. 
With him came Mahlon Stacy. The two 
families intermarried, and thus the name 
Stacy found its way into the Potts family. 
Mahlon Stacy was a large landholder. 
He bought several hundred acres on both 
sides of the Assanpink and fronting on 
the Delaware. In 1714 he sold this Jand 
to Col. William Trent, and from him 
Trenton, the city which was built there 
and now the Capital of the State, was 
named. The grandfather of Judge Potts, 
who was also named Stacy, owned the 
house where Colonel Rall, commander of 
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the Hessians quartered in Trenton, was 
living at the battle of Trenton, December, 
1776, and where he died. This house was 
standing a very few years ago, and was a 
guaint two-story stone edifice, with small 
windows and double front dvor. 

Stacy G. Potts was born in 1799 at Harris- 
burg in Pennsylvania. His father was the 
owner of extensive tracts of land in Penn- 
sylvania, but his heart 
seemed turned toward 
New Jersey. When 
young Stacy was only 
nine years old, he and 
his father travelled on 
foot to Trenton. The 
lad was pleased with 
the place, and declared 
that he was deter- 
mined to spend his 
days there. He was 
taken by his grand- 
father, who was mayor 
of the town, and edu- 
cated by him. The 
youth early showed an 
inclination for literary 
studies, and indulged 
his taste to the utmost 
by the use of such 
appliances as were af- 
forded him. He was 
apprenticed to a print- 
er, by some means ob- 
tained access toa book- 
store, and so indulged 
in his thirst for reading. He also became 
a member of a debating club, and improved 
his style, as a speaker. In 1821 he became 
editor of a newspaper published at Trenton. 
By these various means he acquired an ex- 
cellent literary style, and remedied in a very 
great degree the defects of his early educa- 
tion. While engaged in his editorial labors 
he entered the office of Richard Stockton, 
with whom he remained a short time, and 
then became a student-at-law with Garret 
D. Wall, with whom he continued his studies 
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until he was licensed in 1827 as an attorney. 
In 1830 he became a counsellor. Follow- 
ing the custom so well observed then by 
young attorneys, he became a candidate 
for the Legislature, was elected, and at 
the expiration of his first term was re- 
elected. He seems to have been satisfied 
with these political honors, as he never 
again sought office of that kind. In 1831 
he was elected Clerk 
of the Court of Chan- 
cery. This had not 
been a very lucrative 
position in ‘the hands 
of his_ predecessor; 
but Mr. Potts not only 
elevated the office in 
character, but made 
it remunerative. He 
held this place for ten 
years. During the 
time he was clerk he 
compiled an excellent 
book of chancery prac- 
tice, much needed at 
the time and suited to 
the then present state 
of equity procedure. 
It is, however, super- 
seded by another book 
more fitted for the 
improved state of the 
practice. Although 
not a graduate of any 
college, Princeton con- 
ferred on him the hon- 
orary degree of A.M. in 1844. 

The statutes of the State were badly ar- 
ranged in the Digests which had been pub- 
lished, and in 1845 he was appointed, with 
Peter D. Vroom, Henry W. Green, and Wil- 
liam L. Dayton, Commissioner to revise the 
laws. The gentlemen with whom he was as- 
sociated were at the front of their profession, 
and Mr. Potts would not have been made one 
of this board if he were not fitted for the task. 
He was intrusted by his fellow-commis- 
sioners with the most laborious and by no 
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means the least important duties assigned to 
them. In 1852 he was nominated Justice of 
the Supreme Court, which position he held 
for one term, and was assigned to a circuit 
which was one of the largest and most impor- 
tantin the State. Judge Potts’s opportunities 
for acquiring practical preparation for per- 
forming some of the duties of his new office 
had been few. He had very little equipment 
for the criminal jurisprudence committed to 
him ; but he was quick to learn, and his men- 
tal force enabled him almost intuitively to 
master the abstruser legal principles of cases 
which came before him. His plain, practical, 
every-day common-sense was of very great 
service to him, and he soon became an accom- 
plished jurist. 
his strong bias for what was just. Perhaps 
his ten years’ constant intercourse with equity 
jurisprudence led him in this direction. It 
was evident that his desire was to learn what 
the law ought to be rather than to know what 
other judges had held in similar cases. He 
was a simple-minded man, looking always 
straight forward for a result which would do 
justice to all, and seeking to find what there 
was that was right in the cause. 

At the close of his term he was quite en- 
feebled in health , he had, in fact, never been 
an entirely healthy man, and withdrew from 
active life, delighting himself in his library 
and enjoying the comfort and solace to be 
derived from books, of whose society he was 
ever fond. He was a kind-hearted, benevo- 
lent man, and philanthropic in his nature, 
interesting himself in charitable institutions. 
He took a deep interest in the common 
schools of the State, and at one time drafted 
a law which was passed by the Legislature 
and revolutionized the system then in exist- 
ence. Hedied in 1865 at Trenton, after a 
protracted illness, universally regretted. 

Daniel Haines during his lifetime filled 
many important positions in the political and 
judicial history of New Jersey. He was born 
in the city of New York in 1801, and came 
from an ancestry which was known for its 
sufferings in the War of the Revolution. 





His opinions were marked by | 





Stephen Haines, his grandfather, had made 
himself obnoxious to the British by his patri- 
otic services in the cause of the colonies. 
One dark night some English soldiers led by 
Tory refugees from Staten Island surrounded 
his house, made him prisoner, carried him to 
New York, and imprisoned him in the infa- 
mous “Sugar House.” After the battle of 
Monmouth he was exchanged for a British 
officer Elias Haines, the father of Daniel, 
was then a lad of eleven years of age. 
His mother, Mary Ogden, was the daughter 
of Robert Ogden, 3d, and the niece of Gen. 
Matthias Ogden and Gov. Aaron Ogden, all 
three of whom were well-known patriots of 
the Revolution. 

He was educated at Princeton College, 
where he graduated in 1820, and at once after 
graduation entered the office of Thomas C. 
Ryerson, then a leading lawyer at Newton, 
Sussex County, and afterward an Associate 
Justice. He was licensed as an attorney in 
1823, as acounsellor in 1826, and was madea 
serjeant in 1837. He began practice at Ham- 
burg, Sussex County, in the midst of a large 
agricultural community, but in a small coun- 
try settlement. Here he secured a clientage 
of the very best men of the county, who re- 
spected him for his integrity and admired him 
for his sound, sensible methods of business. 

Political parties in the early days of his 
practice were not equally divided in Sussex 
County ; the voters of that county were over- 
whelmingly friends of General Jackson, one 
or two townships voting solidly for him. One 
of these townships was that in which young 
Haines resided. He shared in the universal 
enthusiasm, and strongly espoused the chief- 
tain’s cause. In 1839 he was brought prom- 
inently forward as a candidate for the position 
of member of the Council, as the State Senate 
was then called. He was rather averse to 
accepting the nomination, but it was deemed 
important that a man of talent and influence 
should represent the county as a subject of 
great importance to the community was to be 
agitated before the Legislature. He was 
nominated and, of course, elected by a very 
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large majority. This election was the means 
of bringing forward this young obscure lawyer 
from his unknown home in the mountains 
of*Sussex, and eventually of landing him 
in the Governor's chair, — the only instance 
of the kind known in the State. In 1840 
the “ Broad Seal War,” already referred to, 
was waged in New Jersey. The very best 


minds in the State were enlisted in the | 


argument forthe Whig 
party, which of course 
sustained the Gov- 
ernor, and young 
Haines was obliged to 
measure weapons with 
these practised and 
skilled men in _ the 
mental arena. He lost 
nothing by the con- 
test, and was not for- 
gotten by his party. 
In 1843 the Demo- 
crats obtained the as- 
cendency, and he was 
elected Governor. 
While the result of 
this election was great- 
ly due to his character 
and talents, it is very 
doubtful whether he 
would have been suc- 
cessful if the Whig 
party had not been 
divided. Be that as 
it may, he was elected, 
and elected too because he was a man of 
ability and integrity. Then the office of 
Governor carried with it that of Chancel- 
lor, and the incumbent was elected by the 
Legislature from year to year. He was con- 
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tinued in office until the inauguration of his | 


successor, and would have been re-nominated 
after the passage of the new Constitution, had 
he not declined. While he was Governor he 
strongly urged, in messages and by his per- 
sonal influence, two very important measures, 
—one, a re-arrangement of the common school 
system, so that it could be systematized and 
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receive a permanent support; the other, a 
constitutional convention. He was success- 
ful in the convention; and his advice and 
recommendation for the other measure, al- 
though for a time rejected, took root and in 
due season were followed. In 1847 he ac- 
cepted a nomination for Governor, then elec- 
tive under the new Constitution by the 
people, and for a term of three years. This 
position was now re- 
moved from the judi. 
ciary, and its holder 
obliged toconfine him 
self exclusively to the 
performance of the du- 
ties of the executive. 
Governor Haines’s 
opinions as Chancel- 
lor fill one volume of 
equity reports, were 


prepared with the 
greatest care, and were 
regarded with high 
respect. 


At the expiration of 
his term of office as 
Governor, when last 
elected, he returned 
to Hamburg and re- 
sumed the practice of 


the law with very 
great success. 
In 1852 he was 


HAINES. . 
. nominated by the 


Governor as an As- 
sociate Justice, was confirmed by the Sen- 
ate, and took his seat on the bench in the 
month of November of that year. He re- 
tained the office for two full terms, of seven 
years each. He brought to the position great 
experience asa trial lawyer, having been gen 
erally employed in every important cause 
tried in Sussex County while practising at 
thecourts of that county ; a skilled knowledge 
in the common law science of pleading, a 
learning which was strengthened by years of 
ardent and unremitting study ; a stern deter- 


| mination to do his whole duty as a judge 
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without fear or favor; a strict integrity ; a 
character untarnished by a charge of fault ; 
a kind and courteous manner; a willingness 
to listen, and a broad-minded appreciation of 
right and wrong. No judge ever sat on the 
bench who had less of prejudice in his com- 
position, or who was freer from passion. 

He filled many positions of prominence 
not connected with either political or judicial 
affairs. He was appointed a commissioner 
to select a site for an insane asylum, and was 
a member of the first board of managers of 
that institution; he was also appointed a 
commissioner to select a site for a home for 
disabled soldiers, and was one of the first 
trustees of that organization. When the 
legislature established a reform school for 
juvenile delinquents, he was selected as one 
of the Trustees, was the first President of 
the Board, and held that position for many 
years. He took a great interest in prison 
reform, and was appointed one of the com- 
missioners to examine the systems of state- 
prisons in New Jersey and elsewhere. In 
1870 he was sent to Cincinnati as a delegate 
from New Jersey, by its Governor, to 
a National Prison Reform Congress. He 
represented the United States at the In- 
ternational Convention on prison discipline 
and reform which met in London in 1872, 
was Vice-President of the Convention, and 
presided over some of its sessions in Middle 
Temple Hall. While abroad he received 
marked attention from English Judges 
and other distinguished men of different 
countries. For many years he was a 
Trustee in Princeton College. He lived’ to 
a green and honored old age, and died re- 
cently at his home at Hamburg. 

If Peter Vredenburgh had been born in 
New York City, he would have ranked 
among the Knickerbockers of Gotham 
His birthplace was Readington, Hunterdon 
County, New Jersey, and he came of a 
goodly German parentage. His father, 
whose name he bore, was a physician. 
Young Vredenburgh graduated at Rutgers 
in 1826, was licensed as an attorney in 
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1829, and began practice at Eatontown, in 
Monmouth County. This obscure village 
was too circumscribed for a man of his 
abilities, and he very soon removed to Free- 
hold, the county-seat of Monmouth, where 
he ever after resided. In 1837, five years 
after he became a counsellor, he was made 
Prosecutor of the Pleas, and was continued 
for fifteen years in the position. He soon 
took a high rank in the profession; .and the 
leaders of the bar, who perhaps at first 
were disposed to regard the young beard- 
less attorney with some contempt, learned 
that in the prosecutor of Monmouth they 
had an antagonist who was worthy of their 
highest respect. His manner of performing 
the duties of this office of counsel for the 
State in criminal cases not only soon gained 
him clients, but also the respect and con- 
fidence of the community. No man at the 
bar in New Jersey ever surpassed Mr 
Vredenburgh in ability to grasp and un- 
derstand almost intuitively the salient facts 
in a cause. His power of analysis and of 
marshalling the testimony of witnesses was 
wonderful; and if after fully examining a 
case he was satisfied the defendant was 
innocent he not only did not press the case, 
but declared to judge and jury his honest 
convictions. But on the other hand woe 
to the defendant whom he believed to be 
guilty. If he thought the defence was 
tainted in any way by fraud or was dis- 
honest, he was merciless, and no earthly 
power could turn him from a pursuit, keen 
and sure, of the criminal. He was capable 
of quietly weaving a web of circumstances 
around the defendant which ended in 
a complete and swift overthrow of the 
best-laid and acutest plans to secure ac- 
quittal. He impressed juries with his en- 
tire honesty of purpose, and they learned to 
follow his leadings because they knew that 
if he were doubtful of guilt he would plainly 
and frankly tell them so. In addition to 
this keen perception of the workings of 
human nature, he possessed great eloquence ; 
his was the quiet, calm eloquence of power 
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| with the greatest pertinacity. The ablest 
counsel in the State were employed on one 
side or the other. The cause came up 
before the Supreme Court on a motion for 
new trial, and its report occupies over one 
hundred printed pages. Judge Vredenburgh 
was intrusted by the court with the exami- 
nation of the evidence in the cause, and the 


and truth urged before his hearers, who 
appreciated an honest struggle for the right, 
and were prepared to do what justice de- 
manded. An examination of the reports of 
decisions in both common law and equity 
courts will reveal the fact that very soon 
after he came to the bar in Monmouth he 





argued almost every case of importance 
which came before the higher tribunals of 
the State. He held 
the office of Prosecutor 
for three full terms, 
fifteen years, and left 
it with a character 
established for great 
honesty of purpose, 
and as possessing one 
of the very best legal 
minds in the State. 
In 1855 he was ap- 
pointed an Associate 
Justice by Gov. Rod- 
man M. Price, who 
was opposed to him 
in politics, but, ris- 
ing superior to the 
trammels of party, in 
this instance selected 
the very best material 
he could find to fill 
the place. At the end 
of his first term Gov- 
ernor Olden reap- 
pointed him, so that 
he held the office for 
fourteen years. His 
decisions were regarded as very able, and 
held in the highest esteem. His power 
of analyzing human testimony, of reconcil- 
ing inconsistencies in evidence, of mar- 
shalling facts and showing their relation 
to each other, were never surpassed by any 
judge. The celebrated Meeker will case 
gave full evidence of his power of mind in 
all these directions. This- cause occupied 
the time and attention of the Courts of 
New Jersey for many years. It involved a 
large amount of property, and was fought 
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work was well done. 
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bastardy cause. 





From the conclusions 
at which he arrived 
there was no escape; 
his deductions were 
forcible, his logic was 
irresistible, and the 
reader rises from a 
perusal of his opinion 
amazed at its power, 
astounded at the ap- 
parentintimate knowl- 
edge the Judge seemed 
to have of the mo- 
tives, the wishes, and 


' the fraud and chica- 


nery, the untruthful- 
ness, or the honesty 
of the witnesses. 

He had a fund of 
quiet humor, some- 
times rising to the 
height of absolute and 
pure wit. He rarely 
exhibited this in any 
of his utterances on 
the bench; but he 
could not resist some- 
times the impulse to 


break through the dignity of a judge and 
indulge in his natural propensity. A slight 
touch of this appeared in his decision in a 
The putative father, who 
was the appellant, objected that the Quarter 
Sessions had seen fit to change the order 


| of the Justices, and had not either over- 
| ruled or affirmed. 
| the Judge remarked: “I find the Justices 

of Monmouth, in general sessions in 1795, 


relieving the 


township by fining 


In commenting on this 


the 


mother and putative father for the use of 
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the poor, and in two cases in 1701 varying 
their order, in one case by adding ten 
lashes on the bare back for having a white 
child, and thirty lashes, in the other, for hav- 
ing amulatto; so that the prosecutor should 
deem himself fortunate that the sessions, 
instead of diminishing his fine, had not 
enlivened the proceedings by inserting some 
of their old variations.” 

Judge Vredenburgh was on the bench when 
the civil war broke out. He was a believer 
in the Republican party, and, of course, sup- 
ported the war. In Monmouth County there 
were many ardent Republicans, and some citi- 
zens who favored secession. A few fiery 
patriots, who could not brook any deviation 
from the strict line of the duty which in 
their opinion was due to the government, 
resented some demonstrations in favor of the 
rebels, and proceeded to extremities which 
were not sanctioned by the law of the land 
They presumed on the known political pro 
clivities of the Judge, but they soon learned 
to their cost that he was not and would not 
be swerved from the discharge of his duty by 
any considerations. In his cool, quiet, but 
decided and forceful manner he charged the 
Grand Jury against these infractions of law, 
and soon taught the hot-headed patriots that 
they must obey the law of the land. For 
this wise and fearless action he was de 
nounced in unmeasured terms by some whose 
folly ran away with their wisdom ; but calmer 
and soberer second thoughts convinced the 
thinking community that the Judge was 
right, and he soon stood higher than ever in 
the confidence and respect of the people. 

When his secord term expired he resumed 
the practice of law ; but his health soon failed, 
and he was obliged to relinquish his business 
His son who bore his name, an able and 
courageous young officer, was killed during 
the war. This terrible loss added to the mal- 
ady which seemed to be sapping his health. 
He sought a more genial climate, hoping 
for restoration, but in vain; he died at St. 
Augustine, Florida, in 1873. 

The Ryerson family has given to the State 
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many distinguished men whose lives have 
added lustre to the history of New Jersey. 
Of these no more honored name is to be 
found than that of Martin Ryerson. He was 
the son of Hon. Thomas C. Ryerson, who 
has already been noticed. The original an- 
cestor, who settled on Long Island, was 
called Martin Ryertse, and the name Mar- 
tin has been kept up since his time unin- 
terruptedly by the family, who long since 
changed the name Ryertse to Ryerson. 
Martin Ryerson, who was an Associate Jus 
tice, was born at Hamburg, Sussex County, 
in 1815 His mother was a daughter of 
Gov. Aaron Ogden, a hero of Revolutionary 
times, and he was her eldest son. He re 
ceived an excellent preparatory education, 
and being a very apt and diligent scholar 
was enabled to enter Princeton College at a 
very early age, from which institution he 
graduated in 1833. He became a student in 
the office of his father at Newton, but desiring 
a more extended opportunity of obtaining the 
knowledge of the practical part of the profes 
sion, he removed to Trenton, and became a 
student in the office of Garret D. Wall, a lead- 
ing member of the bar in the State, and finally 
finished his studies in the office of Governor 
Pennington at Newark. He was licensed 
as an attorney in 1836, and as a counsellor 
in 1839. He at once opened an office in 
Newark, and although finding himself con- 
fronted with some most formidable rivals, he 
was soon found in the foremost rank of advo- 
cates, and secured a numerous and respect- 
able body of clients. He very soon, however, 
removed to Newton, in his native county, and 
there practised his profession with very great 
success, With the exception of a few years, 
he resided at Newton during the rest of his 
life ; those few years while he was justice, he 
spent in Trenton In 1849 he was elected to 
the lower house of the Legislature at a time 
when an election to that body was an honor, 
when men of character and talents were 
selected for the position. He found there 
Edward W Whelpley, who was afterward 
Chief-Justice, and who was Speaker of the 
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Assembly. In 1844 he was a member of 
the Constitutional Convention, and aided 
materially by his wisdom and good judgment 
in the perfecting of the Constitution, pre- 
pared by that body, composed of the very best 
men of the day. In 1855 he was made an As- 
sociate Justice ; but he held the position only 
three years, when he was obliged to resign in 
consequence of ill health. In 1873 his repu- 
tation as a sound jurist 
had become national, 
and he was made one 
of the judges of the 
Alabama Commis- 
sion; but after a ser- 
vice of two years he 
was obliged to resign 
from that body. He 
was often called upon 
to serve his State in 
positions where tal- 
ents of a_ peculiar 
order were required. 
But in the latter part 
of his life, when these 
honors came oftener, 
he was obliged to re- 
fuse them all. He died 
on July 17, 1875, at his 
residence in Newton. 
Whenin full practice 
it is said that he pre- 
pared himself for the 
trial or argument of 
a cause, by first writ- 
ing out his adversary’s 
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brief and then demolishing it by his own; and | 


those who had an opportunity to judge de- 
clared that the opposing brief as it came from 
his hands for this purpose was generally bet- 
ter and stronger than the one actually written 
by his adversary. In the trial of a cause he 
was a formidable opponent ; he seemed always 
prepared for any and every point which could 
be brought against him. He was never 
caught unprepared ; his mind was peculiarly 
clear, calm, and judicious. No man, probably, 
ever sat on the bench with a cooler head and 











a better balanced mind. He was in every 
sense a model judge. His opinions were al- 
ways listened to with the greatest respect. 
If there were any one feature of his mental 
fabric more prominent than any other, it was 
his great energy of character. Notwithstand- 
ing his continuous ill-health, he was enabled 
through this indomitable energy to accom- 
plish wonders. His correspondence, espe- 
cially during the civil 
war, was enormous ; 
he was not a politician 
in the ordinary sense 
of that word, but he 
was a_ high-minded, 
whole-souled patriot, 
and, impelled by his 
love of country, he was 
constantly devising 
plans through which 
to serve the Republic, 
and these plans were 
universally acknowl- 
edged to be the very 
best which could be 
concerted. He wasa 
man of enthusiasm in 
whatever he under 
took, and he never 
engaged in any enter- 
prise without first ma- 
turely considering all 
the arguments for and 
against it. Once hav- 
ing given it the bene- 
fit of his support, he 
threw himself into the matter with all the 
force of his nature. 

Edward W. Whelpley was a Morris County 
man, born at Morristown in 1818, and de- 
scended from the very best ancestry ever found 
in New Jersey. His father was William A. 
Whelpley, a practising physician of great 
talent and high character; and his mother was 
a daughter of Gen. John Dodd, of Bloomfield, 
in Essex County, New Jersey. The Dodd 
family has given some most remarkable men 
to New Jersey, in all the ranks of cultured, 
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educated society; as lawyers, as professors 
in colleges, as clergymen, as scientists, and 
in business. It is noted for one characteristic 
which seems to have been inherent in all 
its members, —a taste and a talent for 
mathematics. 

Young Whelpley was prepared for college 
at the schools in his native place, which were 
of avery high order. He entered Nassau 
Hall, at Princeton, very early in life, and 
graduated at the unprecedentedly youthful 
age of sixteen. His friends then thought him 
too young to begin study for any profession, 
and he taught school for about two years. 
He then entered the office of his uncle, Amzi 
Dodd, one of the most prominent law- 
yers in Newark. This relative died before 
his studentship expired, and he finished his 
studies with Amzi Armstrong, one of the 
acutest-minded men who ever practised at the 
bar in New Jersey. He was licensed as an 
attorney in 1839, and asa counsellor in 1842. 
He first opened an office in Newark, where 
he remained only a year or two. The Hon. 
Jacob W. Miller, of Morristown, in 1841 was 
elected to the Senate of the United States, 
and needed some one to take charge of his 
large practice, and he offered Mr. Whelpley 
a partnership. The offer was accepted, and 
the young attorney at once removed to 
Morristown, where almost with a bound he 
reached in an incredibly short time a very 
high place at the bar. There were then to 
be found in Morris County some of the 
brightest legal minds in the State. It would 
have been very difficult for a young man to 
have met such astute-minded men and have 
held his own against them had he not been 
well equipped, both by native talent and by 
study ; but young Whelpley was equal to the 
exigencies of his position, and was able to 
cope successfully with his older and more 
experienced brethren. 

It was not long before his fellow-citizens, 
appreciating his worth and fully understand- 
ing what an addition he would make to the 
law-making power of the State, called him 
from his office and from his practice to the 








duties of a legislator. He had given them a 
signal evidence of his ability in the direction 
of political affairs. He was a politician, but 
in the best signification of that word, and took 
a deep interest in the politics of the Republic, 
and kept himself informed on all of the stir- 
ring questions of the day. 

A large public meeting of the adherents of 
the political party to which he was opposed, 
was attended by him. The principal speaker 
was a gentleman older than Mr. Whelpley, 
and a man of large mental capacity, who 
afterward rose to the highest judicial position 
in New Jersey. He was rather profuse in his 
challenges for contradiction to his statements, 
and Mr. Whelpley took advantage of the 
speaker’s defiances and propounded several 
questions to him. After a few interruptions 
of this kind the orator intimated that his 
questioner should have an opportunity, after 
he had finished, to reply. At the close of his 
speech he gracefully turned to Mr. Whelpley, 
and said, “ Now, sir, if you wish, you can be 
heard.” The circumstances and the occasion 
impelled a reply. With paled cheeks and 
compressed lips, but with blazing eyes, he 
ascended the platform. His opponent was 
too much of a gentleman to have permitted 
any interruption, or there might have been 
trouble. Fortunately for Mr. Whelpley, there 
were some citizens present of his own way of 
political thinking, who sustained him by voice 
and cheers. At first they were dismayed, 
somewhat fearful that the young man could 
not successfully meet the arguments of his 
shrewd and talented antagonist. But he was 
not long on the platform before both friend 
and foe were convinced that he was master 
of his subject. The result was that his effort 
was of such a character that the meeting 
dispersed overwhelmed by the arguments of 
the man thus unexpectedly thrust upon it, 
and young Whelpley became the acknowl- 
edged leader of his own party in the county. 
He was eagerly sought for as a speaker at 
all important meetings of the party to which 
he was attached, and so soon as the proper 
opportunity came was nominated and elected 











The Supreme Court of New Fersey. 


469 





in 1848 a member of the Assembly from 
Morris County. He served twice in this 
responsible position ; during his second term 
being elected Speaker. He never again be- 


came a candidate for political honors, but’ 


applied himself diligently and resolutely to 
his profession, in which he became eminent 
and very successful. 

In 1858 Martin Ryerson resigned his office 
of Associate Justice, and the Governor se- 
lected Mr. Whelpley to fill the vacancy. 
This selection was acknowledged by all to 
be exceedingly proper, and one of the best 
that could have been made. He held the 
position until 1861, when Henry W. Green, 
then Chief-Justice, was made Chancellor, 
and Judge Whelpley was selected as the 
head of the Court to succeed Chancellor 
Green. Very soon after he was raised to 
this responsible post he sickened with that 
terrible malady, Bright's disease, from which 
he never recovered. He, however, continued 
to discharge the duties of the high office to 
which he was so recently elected, until about 
two months before his death. In the month 
of February, 1864, in the prime of his man- 
hood, in his forty-sixth year, he died, after 
the intensest suffering, calmly and bravely 
meeting his end, which for months he knew 
was approaching. ; 

After this brief and imperfect sketch of 
this illustrious man, it is well to pause a 
moment and think of his shining virtues, 
his great intellect, his many-sided character, 
and his noble nature. View him from any 
standpoint, as a man, as a citizen, as a 
jurist, as a lawyer, and he was great. But 
in these sketches he is to be spoken of as 
a lawyer and as a judge. 

He was in every respect a great lawyer, 
and possessed nearly, if not quite, all of 
the characteristics of a consummate jurist. 
He was a clear thinker, of a cool dispas- 
sionate judgment, with a power of analysis 
which enabled him to grasp all the points in 
any case submitted and give them their due 
proportions and their appropriate relations. 
He had an acute and intuitive perception of 
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the principles of legal science which never 
failed him, and a perfect control of himself 
which kept him entirely free from any pre- 
judice, and forced every faculty of his nature 
to submit to intellectual leadership. His 
habits of close thought and logical reason- 
ing gave him a great mental grasp, which en- 
abled him to gather up all the legal principles 
involved in cases before him and use those 
principles with unerring effect. His argu- 
ments were compact, lucid, and convincing. 
He had strengthened all these mental gifts 
by severe study and intellectual training, and 
had not disdained the lighter studies found 
outside of his chosen pursuit. 

In addressing juries he seized every salient 
fact in the evidence, marshalled all the testi- 
mony, so that it was presented, connected 
in all its parts, to the mental vision of 
jurors with such irresistible vigor that they 
were forced to admit its power. He was 
not a great orator, with grace of delivery, 
with voice and gesture; but his diction was 
admirable, his words were well chosen, ai- 
ways appropriate, his style always forcible; 
he was never redundant, rarely impassioned, 
but able, if he chose, to rise to great heights 
of eloquence. He met the requirements of 
the intellect and of the judgment, and never 
stormed the heart with appeals for sympathy. 
He was always listened to by jurors; they 
could not help listening, — he commanded 
their attention, even of the dullest of them. 
But it was before the bench that he shone 
the brightest, and it was in that arena that 
he won his highest renown. The judges 
ever heard him with the profoundest respect, 
and they never failed to award him their ad- 
miration, even if they did not agree with 
him. 

In two cases before the Court of Errors, 
the highest appellate court in the State, 
he accomplished what no other lawyer, be- 
fore his time or since, has ever been able 
todo. In both cases he carried his appeals 
by inducing the lay members to vote with 
him and overrule the law judges. One of 
these cases was so interesting and peculiar 
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that it deserves a passing notice. A mort- 
gagee found it necessary to use his mort- 
gagor as a witness in a cause in court. 
Under the old common law then in force, 
the mortgagor could not be used as such 
witness if he were interested pecuniarily in 
the event of the suit; so a release of the 
fullest character was executed under seal, and 
delivered to the mortgagor. The bond and 
mortgage were assigned, and a foreclosure 
begun in the Courtof Chancery. The mort- 
gagor pleaded the release, and the Chancellor 
held that the assignees of the mortgagee 
could not go behind that instrument ; that it 
was a perfect answer to the foreclosure, and 
that the bill must be dismissed. The com- 
plainant appealed, and on the decision five of 
the lay judges voted to reverse the Chancel- 
lor overruling the law judges, and the decree 
dismissing the bill was reversed. 

He had some characteristics as a practising 
lawyer which deserve notice. He was al- 
ways fair in his treatment of his brethren at 
the bar. No technicalities were ever re- 
sorted to by him, to the personal disadvan- 
tage of other attorneys; he never lost sight 
of the rights of his clients, nor of his duty 
to them; but he scorned to secure those 
rights by doing an injustice. He never 
favored a litigious suitor; he honored his pro- 
fession too highly, loved it too well to make 
it, or its appliances, subservient to the malice 
or to the freaks of those who sought his 
services. In the conduct of causes he did 
his whole duty to his clients, but never by 
any unfair means. If he could only succeed 
by a resort to measures which had even the 
semblance of unfairness, he would rather 
suffer defeat than be successful. As a 
counsellor, he was wise, prudent, and honest. 
He never urged a client to litigate doubtful 
claims. 

He was ambitious for judicial honors, and 
when they came to him they found him ready 
to face the responsibilities of the position, 
because he knew what was in him and ap- 
preciated his own capabilities and he knew 
that he was fully prepared. He was equipped 





by study, by severe thought, by constant 
discipline, and by a training of mind and 
heart which fitted him for the place. He 
was a born judge, and by his mental con- 
‘stitution and his moral attributes was fitted 
for the place; but he ever made his heart 
subservient to his mind. His judgments 
were based upon results reached through his 
intellectual efforts, and yet no man had a 
higher appreciation or a keener intuition of 
the demands of true morality, and of that 
high-toned moral sense which should ever 
characterize the judge in all his decisions. 
Above all other considerations this question 
most influenced him in all his judicial acts: 
Is it right? 

His personal appearance was imposing ; 
he was full six feet in height, with clear 
cut features, a full dark eye, dignified in 
manners, but always approachable to all. 
While so intense a student of profound legal 
principles, he was an eager reader of general 
literature, and kept himself fully abreast with 
all the topics interesting to such a mind as he 
possessed. His memory, which had an iron 
grasp, enabled him to retain all that he 
studied worth remembering. 

When death came and struck down this 
shining mark, the citizens of the State of all 
classes were moved with one common sor- 
row ; the great men of New Jersey came in 
crowds to his funeral, and surrounded his 
bier with grief-stricken hearts. In token of 
their respect the courts adjourned their ses- 
sions, after the unanimous passage of reso- 
lutions embodying the highest encomiums 
of the deceased judge; the Legislature, in 
both of its branches, attested by resolutions 
their appreciation of his worth, and appointed 
special committees to attend his funeral. 
By one common consent it was acknowledged 
that a great man had fallen. 

William S. Clawson was elected an Asso- 
ciate Justice in 1859, but was in office less 
than two years, so that his opportunities for 
the display of his abilities as a judge were 
few, and very little can be recorded of him. 

He was born in 1816, at Woodstown, New 
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Jersey, where his father was a distinguished 
physician for many years. His early educa- 
tion was gained in the schools of his native 


village, but he was prepared for a collegiate | 


course at Lawrenceville. He entered the 
college at Newark in Delaware, where he re- 
mained for two years, and then joined the 
junior class in Princeton and graduated in 
1838. After graduation he became a student- 
at-law in the office of Francis L. MacCul- 
lough, one of the leading lawyers of Salem, 
and was licensed as an attorney in 1841, and 
as a counsellor in 1844. He spent some 
years of his early manhood in agricultural 
pursuits, and so did not become prominent 
at the bar as early as he would otherwise 
have done had he devoted his whole time to 
his profession. Mr. Clawson soon after he was 
licensed opened an office in his native town, 
where he continued to live until his death. 
His practice must necessarily have been lim- 
ited, as Woodstown was a small, straggling 
country village, of less than a thousand in- 
habitants; situated ten miles from Salem, 
the country-seat. It had no mechanical nor 
manufacturing interests, and the commun- 
ity in and around the town was composed 
mostly of farmers; consequently very little 
litigation could have arisen. His father was 
an influential man; and a brother, who also 
lived at Woodstown, was a leading citizen 
in the county, and became a member of 
Congress. The young attorney had there- 
fore the benefit of this family influence, 
which must have aided him materially. 
He could not, however, have succeeded 
as he did, were it not that his native ability 
and integrity of character supplemented 
all outside aid. He became so prominent 
in his profession, however, that in 1847, 
when Richard P. Thompson, who had been 
Prosecutor for Salem County, was appointed 
Attorney-General, he was selected to fill the 
vacancy thus caused in the Prosecutorship. 
He performed the duties of this office ably 
and diligently, and so satisfactorily that in 
1859 Governor Olden selected him as an 
Associate Justice. The appointment was 





made in deference to a demand that some 
representative from that part of the State 
where he lived should be placed upon the 
bench, and Mr. Clawson was the choice of 
those who seemed most to have a right to be 
heard upon that subject. The first judicial 
district, composing the extreme southern 
counties, was assigned to him. He died in 
June, 1861, in the second year after his 
appointment. 

It was generally supposed that he was 
a victim, with so many others, to the mys- 
terious and insidious disease which attacked 
many guests of the National Hotel at Wash- 
ington, who attended the Inauguration of 
President Buchanan. Mr. Clawson was one 
of these guests, and never after this visit to 
Washington was in his ordinary health. 

He was not a great lawyer, nor perhaps 
would he have been equal to the task of 
performing the duties of an associate 
justice in a large and important circuit, 
nor of grappling with the varied and com- 
plicated legal questions which are so 
constantly arising from the ramified and 
perplexing relations of the business of the 
present. But he was a man of excellent 
judgment, of good, sound common-sense, 
and of sterling integrity. He brought to 
his office a determination to do his duty 
and his whole duty. If industry, honesty, 
and strict attention to the duties of his 
position, combined with fair abilities, were 
all that was necessary to have made a good 
judge, then William S. Clawson succeeded. 

It must be remembered, when criticising 
him and his efforts as Judge, that during 
all the time he was in office a slow and 
lingering disease was carrying him to an 
early grave, and that he should not be 
weighed in the same balance with other 
men whose strong, vigorous nature was 
not disturbed by a lurking disorder which 
was sapping the fountains of life. 

John Van Dyke was born at Lamington, 
in New Jersey, early in 1807. His father, 
who was a farmer of moderate means, was 
a descendant of one of the many Germans 
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who settled in that part of the State in the 
beginning of the eighteenth century. He 
could not afford his son the advantage of 
a classical education, and so the youth was 
forced to content himself with such training 
as could be gained in the schools of the 
day and of the place, and that was none of 
the best. But he made the most of his 
advantages by application and industry, and 
when he was released from parental rule, 
finding himself with no other means of 
obtaining a livelihood than continuing the 
life which up to that time had been spent 
on his father’s farm, he put to use the ac- 
quirements he had gained in school and 
became a teacher. He engaged in this 
occupation for a very few years, and then 
went to New Brunswick, a green country 
lad, with no family or other influence to 
aid him in the struggle. He felt acutely 
his want of classical training, and appre- 
ciated the effect it might have on his pro- 
fessional life if he should choose one. But 
he was energetic, and had confidence in 
himself and his future. In 1832 he entered 
the office of James S. Nevius, who was 
then one of the prominent lawyers of Mid- 
dlesex County and afterward an Associate 
Justice of the Supreme Court, and was 
licensed as an attorney in 1836 and as a 
counsellor in 1839. In 1841 
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| New Brunswick, and a 








very prominent 
citizen. Robinson was indicted, tried, and 
convicted. The trial was a remarkable one. 
Robinson was defended by able counsel, and 


| full opportunity was given to the young 





Molleson, one of New Brunswick's lawyers | 


and then Prosecutor for Middlesex County, 
was appointed Attorney-General. 
Dyke at that time was associated with Mr. 
Molleson in practice; and when that gentle- 


man became Attorney-General, he sought | 


to succeed him in the Prosecutorship. He 
was successful, and held the office for one 
term. He was diligent in the performance 
of his duties, and gained a reputation which 
materially aided him in his_ professional 
career. During the time he held the office 
a terrible crime was committed in New 
Brunswick, which created the greatest ex- 
citement. A man named Peter Robinson 
murdered Abraham Suydam, the President 
of the Farmers’ and Mechanics’ Bank of 


Mr. Van | 


Prosecutor to show what there was in 
him. He was put upon his mettle, and ap- 
preciated the possibilities there were for 
him in the case. He represented the State 
and conducted the prosecution, with the 
aid of the Attorney-General. His manner 
of presenting the case gave promise of the 
young man’s future, especially his peculiar 
ability in marshalling and presenting the 
facts of a cause to the jury. 

In 1847 he was elected to Congress, and 
served for one term. It was at a stirring 


time; the country was then at war with 
Mexico, and sharp and stormy debates 
agitated Congress. Mr. Van Dyke took 


part in these debates, and at one time 
offered a resolution relative to the war 
which provoked comment and some sharp 
criticism. While serving as a representa- 
tive, he met William A. Newell, afterward 
Governor, and became very intimate with 
him. In 1859 Newell became Governor of 
New Jersey, and in the distribution of 
offices did not forget his friend and fellow- 
Congressman. Van Dyke was ambitious 
for office, but he aspired to that of Attorney- 
General. Newell had the faculty of disap- 
pointing his friends, and Van Dyke was 
not the only one of them whose fair hopes 
were blasted by the failure of the Governor 
to respond to what seemed just claims 
upon his friendship. Mr. Van Dyke un- 
doubtedly felt himself better qualified to 
perform the duties of adviser of the State 


| than those of judge; but Newell appointed 


him associate justice, and he accepted, 
taking his seat on the bench in 1859. 

He was not well equipped for this posi- 
tion ; he had not the legal learning, nor the 
judicial mind, nor the analytic power, which 
are requisites in the character of a good 
judge. But he did have other attributes 
which were equally essential. He had 
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great industry, untiring energy, and an 
earnest desire justly and faithfully to per- 
form the duties of his position. His mind 
was a growing one; it had the power of ex- 
pansion, and he became, before his term of 
office expired, a sound, excellent judge. 
He had one faculty, which perhaps he de- 
rived from his German ancestry. He 
could dig and delve into the mines of legal 
lore, and he dug and delved for his own 
satisfaction, and to aid himself in arriving 
at a proper conclusion. During the first 
year or two while on the bench, he wrote 
very few opinions ; but after he fairly felt 
himself at home he began to assume the 
full responsibility of his office. He did 
not always agree with his brethren, and 
when he did disagree he did not hesitate 
to put himself on the record, even though 
he stood alone. He had one faculty in 
which he had very few, if any, superiors, 
and that was the power of marshalling 
the facts of a cause, of grouping them to- 
gether, and presenting them to a jury 
with very great power. His style was 
plain, unvarnished, with few graces of ora- 
tory, and not elegant diction ; but he over- 
powered the judgment of his hearer, and 
forced conviction by his masterly skill in 
this direction. This faculty enabled him, 
while on the bench in the trial of causes 
before him at the Circuit, to enlist the at- 
tention of jurors, and enable them to per- 
ceive the salient, governing facts in the 
case. He remained on the bench for one 
term, and at the expiration of his office re- 
moved to Minnesota, where he died. 

George H. Brown was so short a time on 
the bench that but little can be said of him 
as ajudge. During his term of office he was 
suffering from the effects of an insidious and 
deadly disease, which prevented him from 
displaying to the full his capabilities for 
filling the position for which he was fully 
equipped. 

He was born in 1810, in Somerville, the 
county-seat of Somerset County. His father, 





the Rev. Isaac V. Brown, D.D., was a clergy- ! 








man and a teacher, the principal of a large 
and flourishing school at Lawrenceville. He 
was prepared for college under his father’s 
immediate personal supervision, and gradu- 
ated from Princeton in 1828, when only 
eighteen years of age, and then assisted his 
father in his academy. But he was deter- 
mined to be a lawyer, and two years after 
graduation became a student in the office of 
Thomas A. Hartwell, a practising attorney at 
Somerville. Desirous of obtaining the very 
best legal education that the country offered, 
he left Mr. Hartwell’s office and entered the 
Law School Department of Yale College, 
where he remained a sufficient length of time 
to fit himself for examination for license as 
an attorney-at-law in 1835. In 1838 he was 
licensed as a counsellor, after he had been 
engaged in the practice of the profession 
at Somerville for three years. He remained 
in that place the rest of his life engaged 
in his profession, until he was appointed an 
Associate Justice in 1861. The opportuni- 
ties for a successful practitioner at Somer- 
ville were not large; but Mr. Brown from 
the very first secured the best clientage in 
the county, and was soon found among 
those who led the bar. Before his appoint- 
ment as Justice he had received many 
honors, political and otherwise, at the hands 
of his fellow-citizens. Although quite a 
young man at the time of the Constitutional 
Convention, he was considered worthy of a 
place in that conservative body ; and when 
the Constitution, the work ,of that Conven- 
tion, was adopted, Mr. Brown was the first 
Senator from Somerset, under the new 
Constitution, elected in a county where the 
majority of voters was politically opposed 
to him, and which a preceding Legislature 
had weighted with territory containing a 
vote which it was presumed would prevent 
the election of any candidate of Mr. Brown’s 
political belief. 

In 1850 he became a member of Con- 
gress, but was not returned at the expiration 
of his term. He did not relinquish his 
practice while in Congress, but retained as 
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much of it as possible; and when he sur- 
rendered political life and gave his whole time 
to his profession, he had very little difficulty 
in securing a return of his many clients. He 
continued to practise at Somerville until 
1861, when, at the elevation of Judge Whelpley 
to the Chief-Justiceship, Governor Olden, 
who rarely erred in his appointments, selected 
him to fill the vacancy thus created. But at 
that time the fearful disease which finally 
caused his death, had a firm grip upon him. 
This disease very soon developed itself after 
he became an Associate Justice, and he felt 
it to be his duty to resign, but yielded to the 
solicitations of his numerous friends, at the 
bar and elsewhere, who urged him to remain. 
He was over-persuaded, and reluctantly re- 
tained his position against his own better 
judgment, but soon learned that it would be 
impossible for him properly to discharge the 
duties of the position, and he finally resigned 
and soon after died, in the very prime of his 
life, and when it seemed that he would be- 
come most useful to his State and his fellow- 
citizens. 

The Woodhull family in New Jersey has 
been remarkable for the piety of its members. 
It has given to the State many distinguished 
clergymen, whose memory still lingers in the 
churches. One of them, the Rev. John 
Woodhull, D.D., was pastor for thirty years in 
the historic Tennent Church, near Freehold, 
and another was settled over several parishes 
in the State. The Rev. Nathan Woodhull, 
D.D., held a very advanced place among the 
clergy of his denomination in the lower part 
of New York. Yet, strange to say, the fam- 
ily, or at least some of them, claim as their 
ancestor a warrior of rude Norse stock, who 
came with William the Conqueror from Nor- 
mandy and aided him in the conquest of 
England. Others say that the Norman an- 
cestor came from France before the English 
conquest, made his way to Wales, was recog- 
nized as a noble there, and that one of his 
lineal descendants came to this country two 
hundred years ago, settled in Long Island, 
from whom came the founder of the family 
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in New Jersey. From the New Jersey 
race, which settled in the State nearly two 
hundred years ago, came George Spofford 
Woodhull, who was born near Freehold, 
Monmouth County, and was the son of 
John T. Woodhull, M.D., an eminent phy- 
sician of that county. The family had long 
been identified with the society and. inter- 
ests of Monmouth, and had given tone and 
character to its people. The grandfather of 
Judge Woodhull, the Rev. John Woodhull, 
D.D., who ministered so long in the Tennent 
congregation, by his talents and blameless 
life, had been influential for many years not 
only in Church but in State. It was under 
such influence and amid such surroundings 
that young Woodhull passed his early life 
and was prepared for his useful and busy 
career. He received a careful preparation 
for college at home; but to fit him more 
perfectly was sent to the Academy at 
Princeton, where he pursued a special cur- 
riculum of study in direct connection with 
the college, which he entered in 1830, and 
was graduated with honor in 1833. He 
entered the office of Richard S. Field, then 
practising at Princeton, afterward Judge of 
the United States District Court of New 
Jersey, and was licensed as an attorney in 
1839 and as counsellor in 1842. Immedi- 
ately after graduation he opened an office at 
Freehold, and soon gathered around him a 
very respectable clientage. Family influence, 
of course, largely aided him, but it would 
have been of little use to him after a short 
time if his own talents and character had 
not been such as to command respect and 
invite confidence. 

Atlantic County had been taken from 
Gloucester, and made an independent organ- 
ization. This opened a new field of operations 
fora youngattorney, and in 1850 Mr. Woodhull 
transferred his office to May’s Landing, the 
capital of the new county. Very soon after 
this removal the Governor made him Prose- 
cutor of the Pleas for Atlantic. He per- 
formed the duties of the position so entirely 
to the satisfaction of the Governor that 




















that official, although opposed politically to 
Mr. Woodhull, made him Prosecutor for the 
adjoining county of Cape May. He held 
the positions for two terms, a period of ten 
years, being re-appointed by another Gover- 
nor also opposed to him in politics. 

In 1866 he was made Associate Justice 
by Governor Ward, and at the expiration 
of his first term was re-appointed by a Dem- 
ocratic Governor, although he was a very 
pronounced and active Republican. He held 
the office of Associate Justice for two terms, 
fourteen years in all, retiring from the bench 
in 1880 and taking up his residence at Cam- 
den, where he soon after died. 

Judge Woodhull was an exceedingly con- 
scientious judge, avoiding at all times and 
upon all occasions any possible interference 
with the just performance of his official acts. 
He brought to his office an appreciation of 
the honor which attached to it, and of the 
manner in which its responsibilities should 
be met. He was unswerving in his stern 
determination to do his whole duty, first 
learning what that duty was ; and yet he was 
one of the most popular judges who ever 
dignified the bench. This was due to his 
kindly nature and his courteous manner. 
He was firm, but his firmness never became 
: sternness nor less urbane when dealing with 
his brethren of the bar. If in his view 
duty forbade him to refuse a motion, the 
counsel whe lost could make no complaint 
of the manner in which his motion was de- 
nied. He was well equipped for his high 
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office by diligent study and the experience 
he had gained in his large practice. 

Judge Woodhull was a fair representative of 
the best class of country lawyers, who some- 
times make the best judges. He had been 
obliged to attend to all kinds of cases, and 
this had given him a large experience in the 
class of suits coming before the courts of his 
extensive and influential district, which was 
largely agricultural in its interests, with some 
manufacturing establishments. 

He does not seem to have written many 
opinions during his term of office ; but those 
reported show great labor in preparation, 
were sound, and expressed with logical con- 
ciseness. He was zealous in the performance 
of every duty assigned to him; was self- 
poised without conceit, and independent in 
thought, without the assumption of vanity. 

He presided.at several very important 
criminal trials, two of which might be classed 
among the causes célébres of the State. In 
one of these he set aside the verdict of the 
jury, which was very rarely done in the crim- 
inal jurisprudence of New Jersey. 

Judge Woodhull’s personal appearance was 
very prepossessing. He was fully six feet 
high, gracefully formed, with large, dark, 
sparkling eyes, carried himself erect and in 
a most dignified manner, but easy and free 
from all affectation. He was the most un- 
selfish of men, delighted in aiding the deserv- 
ing, and doing kindnesses to all. It may truly 
be said of him that he was an upright, capable, 
and conscientious judge. 
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CAUSES CELEBRES. 


XXV. 
THE ORDEAL OF BLOOD.! 


[ 1820. ] 


T is seldom that the history of crime re- 
cords more singular and startling cir- 
cumstances than were revealed in the trial of 
Medad McKay. In many respects he was 
a singular man, destined to pass through 
strange ordeals and trials. There were times 
when he seemed under the control of mys- 
terious agencies, times when he felt a con- 
sciousness that something not of earth was 
behind him, times when “coming events 
cast their shadows before,” and he would be 
moved by impressions as gloomy as those 
embodied by Coleridge in his beautiful but 
weird verse. 

When McKay was charged with a horrible 
crime, he invoked a superstitious ordeal, full 
of horror, the result of which cast a dan- 
gerous shadow upon him when tried for his 
life. And yet his fate was not always con- 
trolled by dark and malignant spirits. In 
one awful hour of his life,an invisible hand 
seemed suddenly to reach forth and snatch 
him from the grave. The superstitious termed 
this intervention the work of his guardian 
spirit ; the more enlightened attributed it to 
the ability, skill, and eloquence of the gifted 
lawyers by whom he was defended. 

Early in the year 1820 Medad McKay re- 
moved from the county of Cayuga, in the 
State of New York, to Burns, in the county 
of Allegany. He had enjoyed many advan- 
tages for attaining an education, which he 
did not neglect. Reading was his favorite 
pastime, and he loved to plunge into the 
dark and metaphysical subtleties which the 
Germans have daringly called forth. But 
he possessed a desire for knowledge more 
vague than useful. 





At the time of his removal to Burns he 
was thirty-five years old. <A wife, four chil- 
dren, one or two hired men, and a servant con- 
stituted his family. Unfortunately he lived 
unhappily with his wife. So deep and bitter 
was their quarrel that the neighbors fre- 
quently interposed to prevent McKay from 
inflicting personal violence upon her. At 
length Mrs. McKay was attacked by a sud- 
den and strange malady, which soon termi- 
nated fatally. 

Many circumstances connected with her 
death caused the people in the neighborhood 
to believe that it resulted from poison ad- 
ministered to her by McKay. So strong was 
this belief that soon after the funeral of the 
unfortunate woman, he was arrested, her body 
exhumed, the contents of her stomach sub- 
jected to a chemical analysis, and arsenic de- 
tected. At the coroner’s inquest, called to 
view the body and decide upon the cause of the 
woman’s death, an event of thrilling interest 
occurred, which in the minds of many con- 
firmed belief in the guilt of the accused and 
operated against him on his trial. McKay 
did not deny that his wife died from the ef- 
fects of poison; but he insisted that he had 
no complicity whatever in the act of admin- 
istering it to her. She had for years been 
at variance with one of her sisters who lived 
near, and McKay accused this woman of the 
murder of his wife. 

McKay had read of the “ Death Touch, or 
the Ordeal of Blood,’—a dark, Druidical 
superstition, so graphically described by Sir 
Walter Scott in his enchanting story, “ The 
Fair Maid of Perth.” This ordeal originated 
in the belief that if a person guilty of mur- 


1 By the kind permission of S. S. Peloubet, Esq., publisher of a work entitled “ Lawyer and Client,” we have 
been enabled to use much of the material in that interesting volume relating to this celebrated case. — Ep. 
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der touches the neck of the victim with the 
index-finger of the left hand, blood will flow 
from the place where the finger rests, in evi- 
dence of guilt. 

It was doubtless this belief that prompted 
the conscience-stricken Macbeth, after he had 
murdered Duncan, to exclaim: ‘ Blood will 
have blood! Stones have been known to 
move, and trees to speak. Auguries and un- 
derstood relations have by magpies, ravens, 
and rooks brought forth the secreted man of 
blood.” 

This ordeal or test McKay proposed should 
be tried at the inquest by his sister-in-law, 
alleging that it would decide who was the 
guilty person; but she declined. He then 
insisted upon trying it himself. “TI insist,” he 
said, “upon being permitted to subject my- 
self to the test of blood; for it will, I hope, 
convince the public that I am an innocent 
man, for if I am guilty, my wife’s blood will 
follow the touch of my finger.” 

The coroner gave his consent, and in the 
presence of the multitude, amid profound 
and ominous silence, the suspected man ap- 
proached the dead body of his wife and placed 
his finger on her neck. When he withdrew it, 
a dark, bloody spot marked the place where it 
had rested. There indeed was the “ gout of 
blood which was not there before,” the aveng- 
ing spot “ pleading trumpet-tongued against 
the deep damnation of her taking off.” 

McKay had resorted to the test of blood, 
and it pronounced against him in the blood 
of his victim. In an instant a ghastly pal- 
lor overspread his face. Cold perspiration 
stood in great drops on his forehead ; his 
heart almost ceased to beat, and, tottering 
half fainting into a chair, he exclaimed, — 

“Oh, oh! there’s the blood! there’s the 
blood, the blood, the blood! Oh, my God, 
my God! there’s the blood! But I—I did 
not do it! I did not do it, I did not, I 
did not! But oh, how shall I escape, for 
there’s the blood!” 

Burying his face in his hands, his frame 
shook and trembled with emotions that were 
terrible to behold. Any attempt to describe 
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the effect of this scene upon the spectators 
would be useless. Had an accusing angel 
spoken from the skies, or the lips of the 
dead woman suddenly become voluble, the 
people could not have been more astonished 


| and startled. To the superstitious this cir- 


cumstance established the guilt of McKay 
by proof “as strong as holy writ.” But to 
the more enlightened, to the physicians 
present, there was a natural cause for this 
apparently supernatural occurrence. 

The corpse had been in the grave two 
days at least. The part touched by McKay 
was swollen and tinged with a miliary erup- 
tion which rendered the skin soft and yielding 
to the touch. The man undoubtedly pressed 
his finger upon the part with some force, 
causing it to slip from the side of the neck, 
removing the skin, thus revealing a bloody 
matter that had gathered under it. This 
was the explanation reason gave; but it was 
useless to urge it in explanation to the ex- 
cited people present. They had heard the 
prisoner appeal to the awful test, had 
witnessed the bloody proof of his guilt, and 
the Touch of Death — the Ordeal of Blood 
— ran like wildfire through the country. 

Soon after this event McKay was indicted 
for murder ; and in June, 1820, his trial took 
place at Angelica, New York, before the 
Court of Oyer and Terminer. Ambrose 
Spencer, then Chief-Justice of the State, 
presided. The career of Judge Spencer as a 
judge places his name among the great judi- 
cial officers of the nation. On the bench he 
was grave, dignified, impartial, though often 
almost imperious. He held counsel to a 
close consideration of the case under argu- 
ment, permitted few of those light efforts 
that strive after effect alone ; none of those 


| excursions which produce sensation by a 


smart antithesis or theatrical flourish. 

The prosecution was conducted by John 
A. Collier, —a name that has added lustre 
to the legal history of the State of New 
York. 

Vincent Matthews,.of Rochester, New 
York, and John W. Hurlbert, appeared for 
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McKay. Both of these lawyers stood at the 

"head of the profession. The latter, Mr. Hurl- 
bert, attained a renown so high that in legal 
history he is styled the Curran of America. 
The great judge who presided at the trial, 
the eminent counsel who appeared for the 
respective parties, the strange circumstances 
connected with the case, gave the trial of 
McKay a deep interest. 

It was long and tedious, disclosing one of 
the most wonderful escapes from the gallows 
on record. 

The whole science of toxicology pertaining 
to arsenious acid, or white arsenic, was ex- 
amined. As McKay was charged with killing 
his wife by this poison, all the phenomena at- 
tending its operation on the human system 
were inquired into, leading to many interest- 
ing medico-legal questions. Learned and ex- 
perienced professors of chemistry, skilled in 
nice analytic tests, were examined and cross- 
examined. 

The suspicious conduct of McKay before 
and during the illness of his wife was proved. 
There was also proof introduced by the 
prosecution tending to show that the ac- 
cused purchased arsenic of a druggist in a 
neighboring village, a short time previous to 
the illness of his wife. The prosecution, 
however, could obtain no further proof on 
this point than the fact that the accused had, 
a day or two previous, purchased some medi- 
cine of this druggist. Neither party could 
prove the nature of the medicine, as the 
druggist could not or would not say whether 
there was or was not arsenic sold to McKay 
on that occasion. Some strange and threat- 
ening language concerning his wife was 
proved to have been uttered by the prisoner. 
For motive prompting him to the act, the 
unhappy relations between him and his wife 
were proved. The people proposed to give 
in evidence the conduct of the prisoner, and 
the test of blood which occurred at the 
coroner’s inquest; but this was ruled out by 
Judge Spencer. 

Hurlbert and Matthews exerted all their 
powers in the defence of their client. The 








blood spot on the neck of the deceased fol- 
lowing the touch of McKay had prejudiced 
the community strongly against him. This 
joined with the other strong circumstantial 
evidence against him rendered the defence 
apparently desperate. 

Hurlbert’s cross-examination of the profes- 
sional witnesses was conducted with so much 
ability, was balanced and pointed with so 
much medical and chemical knowledge, that 
to those unacquainted with him the lawyer 
seemed at times to be lost in the doctor of 
medicine or the professional chemist. 

His address to the jury was one of the 
ablest efforts of his long and distinguished 
career at the bar. Always laborious in 
preparation of his materials, luminous and 
forcible in their arrangement and use, strong 
in argument, deep in thought, critical in the 
analysis of the evidence, he was peculiarly 
happy in the application of all these qualifi- 
cations to the defence of his client. 

The argument of Mr. Collier was equally 
powerful. As a legal orator he possessed 
that mysterious power sometimes called mag- 
netism. An attractive delivery secured him 
the attention of his hearers. He seldom in- 
dulged in superfluous flights of eloquence ; 
but if there was anything in the range of 
legal literature he desired to use in his argu- 
ment, he always had it in its appropriate 
place, using it with much of the elegance 
of Choate and the logic of Webster. 

Collier dealt with startling emphasis on the 
enormity of the offence, on the ease and se- 
crecy with which it can be committed, and 
wove into his argument with great effect the 
history of the Italian poisoners, and the fatal 
but mysterious manner in which they mur- 
dered their victim by subtle poison. He 
contended that very many of the sudden 
deaths that occur are the result of some 
potent but subtle poison. He pictured with 
thrilling effect the anguish of the dying wo- 
man, tortured with internal fires, burning 
with unquenchable thirst, and racked with 
fearful convulsions; the husband of her 
youth -—-her natural protector — watching 
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with indifference her dreadful suffering, 
coolly awaiting the time when the poison 
he had administered to her should do its 
fatal work. 

In commenting upon the test of blood, he 
did not seize the superstitious views of that 
circumstance. He contended that McKay 
himself did not believe in the test, but pro- 
posed it for the purpose of inducing the peo- 
ple to think him innocent, since he dared to 
invoke it so boldly. 

Gentlemen,” continued Mr. Collier, “ it 
was not the blood of his victim that followed 
his murderous hand, revealing his guilt on 
the way; the sight of the corpse of his 
murdered wife touched his conscience. It 
was conscience, that sure and awful accuser, 
pursuing him with sleepless vigilance, that 
caused the cry of agony and remorse, the 
pallor and the tremor. His guilty secret was 
disturbed, and like a raging devil within him 
it compelled him by his actions and words to 
confess his guilt, even while attempting to 
deny it.” 

After an able and lucid charge from *the 
judge the case was given to the jurors, who, 
after several hours’ absence, returned into 
court with a verdict of “guilty.” 

As the words of the verdict fell from the 
lips of the foreman, McKay with a cry of 
agony fell fainting to the floor. He was 
with some difficulty restored to conscious- 
ness, and remanded to jail until he gained 
sufficient strength and fortitude to undergo 
the awful sentence. 

He was brought into court the next morn- 
ing. Collected and firm he took his seat in 
the prisoner’s box. All evidence of the weak- 
ness and terror that so suddenly overcame 
him on the announcement of the verdict had 
passed away ; but the lines around his mouth 
— the unmistakable figures in which mental 
suffering writes itself — were visible to all. 
But there was no forced and convulsed 
effort vainly masking the terror and the 
pang. He had brought himself to submit 
to his fate with a courageous but despairing 
heart. 





Mr. Collier moved that the sentence of the 
court be passed upon the prisoner. 

“Medad McKay,” said Chief-Justice Spen- 
cer, in that voice which once heard was never 
forgotten, “ what have you to say why sen- 
tence of death should not now be pronounced 
upon you?” 

To this question McKay replied: “I have 
nothing to say, except I am not guilty. I 
could say more, but it would do no good.” 

During this scene Mr. Hurlbert was seated 
at a table on which the papers of the district 
attorney lay in a loose bundle, and his eye 
accidentally rested on the writ by which in 
those days the jurors were summoned. 
Carelessly taking up the paper, he glanced 
at the filing, and laid it on the table again. 
In this movement the writ became partly 
unfolded, revealing the caption on the inside. 
Rapidly running his eye over this, he discov- 
ered that the seal of the court, which the law 
then required should be affixed to the docu- 
ment, was missing. With nervous energy 
that attracted the attention of many within 
the bar, he seized the writ again. Hastily 
reading it over, with a strange, startling ex- 
pression on his face, he sprang to his feet 
just as the judge commenced the death sen- 
tence, and the voice of John W. Hurlbert fell 
upon the almost breathless audience like a 
clap of thunder at noon-tide, exclaiming, — 

“Stop, your honor! for heaven’s sake, 
stop! I desire to be heard before your 
honor proceeds !” 

The Chief-Justice paused. His heavy brow 
darkened. With a look of surprise and indig- 
nation he said, “ What is the meaning of this 
interruption, sir? Do you, Mr. Hurlbert, do 
you intend to trifle with this court, and at 
this time? I am astonished, sir!” 

“T never trifle with any court, sir, — never, 
never. I hold your honor in too high esteem 
to oppose here a factious word or objection ; 
but a matter has this moment come to my 
knowledge to which it is my duty to call the 
attention of the court, and I beg your honor 
to hear me. The issue of life or death hangs 
on what I desire to say.” 
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‘‘The court will hear you, sir,” said the 
judge, in a softened voice. 

“T hold in my hand,” said Mr. Hurlbert, 
“the writ by which the jury in this case 
was summoned here, and that writ has no 
seal of the court affixed to it; and I believe, 
sir, that this renders all the proceedings of 
this trial null and void. I therefore desire 
to move in arrest of judgment at this time.” 

The manner in which the judge listened to 
the counsel exhibited the emotion which it 
caused him ; while the counsel for the people, 
startled and astonished, gazed at the writ. 

Judge Spencer took his seat, and leaning 
his head upon his hand, remained a few 
moments in deep thought. 

To the bar and spectators the scene had 
become one of intensified interest, and the 
silence of death pervaded the court-room. 

McKay still stood in the prisoner’s box, lost 
in wonder. Hope seemed suddenly spring- 
ing from the very caverns of death, while 
the form of his counsel appeared to him 
like the angel of deliverance snatching him 
from the gallows. 

“Great God!” he thought, “is my life to 
be spared after all? The scaffold, the halter, 
the death struggle, the cold damp grave, 
the creeping worm,—am I to escape all 
these horrors?” and in imagination he was 
again in those fields where all those things 
are free. 
reflections by the judge, who directed him 
to take his seat. 

“What answer have you to the point now 
raised by the defence, Mr. Collier?” asked 
the judge. 

Collier, though taken by surprise and 
evincing some nervousness, gave able an- 
swer. He insisted that as the prisoner had 
appeared and challenged the jurors without 
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making the absence of the seal to the writ a 
ground of challenge, he had waived all ob- 
jections. Again, by proceeding to trial with- 
out raising this objection in any form, he 
had waived all error. 

On the other hand, the counsel for the de- 
fence contended that nothing could be taken 
against the prisoner by implication, and it 
could not be presumed that he had waived 
any of his rights; that as this was a capital 
case, the want of seal on the writ could not 
be cured by stipulation ; that writ without a 
seal was no venire, consequently the prisoner, 
though he had been tried before twelve men, 
had not been tried by a jury, hence his con- 
viction was a nullity. 

The judge decided to suspend the sentence 
of McKay until after the determination of 
the question at a general term of the Su- 
preme Court, and he was remanded to jail. 

The case was removed to the Supreme 
Court by a certiorari. It was argued in Al- 
bany in 1820. Thomas J. Oakley, then At- 
torney-General, appeared for the people, and 
John L. Talcott conducted the case for the 
defence. After arguments of surpassing 
ability and power, the verdict against McKay 
was set aside. Chief-Justice Spencer, in an 
able opinion, sustained the position assumed 
by the counsel for the defence, and directed 
a new trial. 





He was brought back from these | 


On the 20th October, 1820, McKay was 
again brought to trial. After another long 
and tedious contest, he was fully acquitted 
upon grounds almost as providential as those 
which saved him on the first trial. 

Before the second trial occurred, the im- 
pression made on the public mind by the 
spot of blood, the touch of doom, had 





faded away, and he was tried without the 
| superstition that shadowed forth his guilt. 
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MEDIZZVAL PUNISHMENTS. 


By CuHar_es S. MarrTIN. 


CCORDING to the literature of the 

Middle Ages, torture was either prepara- 
tory or previous; the latter when it consisted 
of some mode of punishment imposed on the 
condemned previous to the final farewell, 
and the former when used for the purpose of 
eliciting desired information. Hippolyte de 
Marsillis, jurisconsult of Bologna, mentions 
fourteen diversions in the way of torture; 
among them being starvation, stretching the 
limbs, and applications of hot pitch. But if 
the executioner was gifted with imaginative 
power, or if the magistrate desired to vary the 
monotony of the performance, new means of 
torture were contrived, and new devices con- 
structed speedily ; for example: watering 
the feet with salt water, and inducing goats 
to lick them; inserting dice between the skin 
and flesh ; placing hot eggs under the arm- 
pits. 

In France, where feudal ideas were 
most perfectly developed, and which pos- 
sesses and displays a complete history of 
this period by means of books, prints, wood- 
cuts, miniatures, tapestries, and the like, the 
tortures varied according to the will of the 
parliaments. It was a common method in 
Brittany to compel the prisoner, while tied in 
an iron chair, to approach gradually a fiery 
furnace ; while Normandy was in favor of 
using the thumb-screw. Torture was also 
termed ordinary or extraordinary, varying 
with the severity or length of duration ; and it 
was in Orleans that the estrapade, or extraor- 
dinary punishment, frequently obtained. At 
Avignon heavy weights and ropes for stretch- 
ing the body, or parts of the body, were con- 
stantly used, while a physician was invariably 
at hand to test the pulse of the culprit and 
fix the mark between life and death. The 
water torture prevailed in Paris, and con- 
sisted in forcing the victim to drink nine pints 
of water for ordinary punishment, and twice 








that amount for extraordinary. This method 
continued as supreme favorite until dethroned 
by the drodeguins. These brodequins were a 
kind of parchment stockings, which fitted 
admirably when the feet were wet, but when 
warmth was applied they shrank consider- 
ably, and so inflicted severe pain. 

If the condemned was fortunate (or unfor- 
tunate) enough to have survived the previous 
torture, he was committed to the care of the 
executioner, — mazstre des haultes euvres, — 
whose duty-it was to end his earthly pilgrim- 
age. The executioner has been a unique 
figure in literature and in life. In Spain, 
Italy, and France, his very name has been 
the companion of fear and hate; but in 
Germany a certain number of executioners 
gained titled honors. France allowed this 
personage such taxes as were levied on fish 
and water-cress, fines on stray pigs, together 
with the personal effects of the condemned. 
He was also given the rents which accrued 
from the stalls situated near the pillory, for 
it was in this vicinity that the retail fish- 
trade flourished. In an order of St. Louis 
we learn that the functions of executioner 
were performed by women when their own 
sex was condemned. This privilege was of 
brief duration, however, and man_ basked 
again in the sunshine of monopoly. Dam- 
houdére enumerates thirteen different ways 
in which the executioner effects the judicial 


| decree of torture ; namely, fire, sword, me- 
| chanical force, quartering, the wheel, the 


fork, gibbet, drawing, spiking, cutting off 
the ears, dismembering, flegging, and the 
pillory. 

Executions were usually preceded by the 
amende honorable, either short or simple, 
which occurred in the Council Chamber, 


| where the person condemned was obliged 


to confess his crime, and ask the forgiveness 
of God and man. Punishment by fire was 
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inflicted principally in cases of heresy or 
blasphemy, and consisted in stripping the 
prisoner, smearing him with sulphur, bind- 
ing him to the stake, and after surrounding 
him with fagots, lighting the pile on all 
sides. Sometimes strangling preceded the 
burning, and often the guilty dead were 
disinterred and forwarded to the stake. 
Early in the fourteenth century many ac- 
cused of heresy and witchcraft suffered the 
penalty of fire, including famous _ historic 
names. Under the category of fire comes 
the drazier, the dassint ardent, and the ordeal 
of branding. Decapitation, at first a general 
method, later became restricted to the no- 
bility, and the skill of the executioner usually 
rendered such a punishment comparatively 
painless. The guillotine, now the instru- 
ment of death in France, is but a develop- 
ment of sword decapitation, and is the 
perfection of a machine which was used 
in Scotland, and at Halifax in Yorkshire, 
during the sixteenth century. The most 
cruel punishment was undoubtedly that of 
quartering. This torture sprang into exist- 
ence when men’s manners and minds were 
rude enough, and long before the moral Jaw 
fell a prey to philosophy. In later years it 
was imposed on regicides only, and as a 
general thing they were obliged to undergo 
several lesser fiendish tortures as a kind of 
introduction to the final barbarism. The 
wheel is interesting evidence of man’s in- 
genuity in devising death-dealing instru- 
ments, and as an instance of the sad irony 
of fate, the wheel always assumed the spec- 
tacle of a cross publicly exposing the crim- 
inal, “whose limbs had been previously 
broken alive.” Strangling by means of a 
sudden twist of a rope was termed garotting, 
and this is the method employed in Spain to- 
day, although only the nobility are thus 
favored. 

Until the French Revolution the usual 
mode of capital punishment was that of hang- 
ing, and every town possessed its gibbet, at- 
tached to which corpses and skeletons dan- 
gled. The poet Villon, who narrowly escaped 
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the gibbet, wrote a weird poem on the soliloquy 
of a skeleton. So we can thank these struc- 
tures for something. The gibbets — fourches 
patibulaires — were placed invariably near the 
side of public ways, cr on some conspicuous 
height. Probably the most renowned is that 
of Montfaucon of Paris, prominent in the 
criminal annals of France, and erected on 
the highway leading to Germany. It en- 
closed a space some forty feet by thirty, and 
was built of large, rough stones. Sometimes 
the criminal, while ascending the fatal ladder, 
was allowed to listen to his favorite instru- 
ment as played upon by his friend. Then 
again the condemned, owing to the phrase- 
ology of the sentence, were taken to Mont- 
faucon, living or dead, on a ladder fastened 
behind a cart. This was known as ¢rainer 
sur la claie. Punishment by the lash ad- 
mitted of two degrees; first, that adminis- 
tered in private by the jailer as a corrective, 
and, secondly, that inflicted publicly, which 
was both ignominious and painful. When 
it was desired to set the mark of infamy on 
some unfortunate, he was conducted to the 
pillory, — a mode of punishment which sur- 
vived the Middle Ages many years. In ad- 
dition to the foregoing penalties may be 
mentioned the Arguebuscade, designed to 
parcel out divine justice to the military ; 
the Pal, the Chatoutllement, the Pain of 
the Cross, flaying alive, and lastly drowning. 

And now a few words as to prison adapta- 
tions and penal sequestration. The same 
reasons which induced the law-makers of 
these times to invent tortures and increase 
the torments, operated to effect severe meas- 
ures of confinement. There were few, if any, 
large prisons solely appropriated to the use 
of a definite jurisdiction ; but each adminis- 
trator of the law possessed a private jail, 
and his will and pleasure concerning it were 
absolute. 

Sometimes a prison was under the direction 
and control of a quasi-partnership concern, 
as witness that one in the Rue de la Tan- 
nerie, which was owned by the provost, mer- 
chants, and aldermen of Paris, in 1383. It is 
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said that Paris alone contained twenty-five or 
thirty special prisons, “ without counting the 
Vade in pace of numerous religious societies.” 
Nearly all these abodes, such as the Grand 
Chatelet, the Petit Chatelet, the Bastille, 
and the Conciergerie, had subterranean cells, 
which the light and air rarely visited. In the 
Petit Chatelet a day’s confinement brought 
with it the blessing of suffocation, for the 
cells were some thirty feet in depth. While 
in the Abbey of St. Germain des Prés a 
man of middle height could not stand erect, 
and the straw of the victims’ beds floated 
upon the stagnant water. In the Chausse 
d’Hypocras, a portion of the Grand Chatelet, 
the prisoners were compelled to float their 
feet in the water continually. <A cell called 
the “ix d Aise was a rendezvous for reptiles, 
vermin, and filth, and the inmates were low- 
ered into the Fosse by means of pulley and 
rope. The cells of the Bastille resembled 
those of the Chatelet. King Louis XI, 
made immortal by Scott, was skilful in de- 





vising atrocities for the purpose of aggra- 
vating the fate of the prisoners; and he it 
was who caused the iron cage to be erected 
in one of the towers of the Bastille, in 
which cage Guillaume, Bishop of Verdun, 
resided for fourteen years. The Leads of 
Venice was perhaps the most notorious of all 
the prisons which flourished during these dark 
days. 

The curiosity which leads one to glance 
at such subjects as punishments and prisons 
may result in a knowledge of facts possess- 
ing little worth; but certainly one gets a 
clearer prospective of the changed conditions 
which time effects, for legal decrees and pro- 
cedure reflect social, intellectual, and moral 
progress. The difference between quarter- 
ing and electrocution denotes an advance, a 
rational progress; but the difference be- 
tween burning alive and the abolition of 
capital punishment would be in stricter har- 
mony with the scientific tendency of the 
times. 
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Lonpon, Sept. 4, 1891. 

HE death of Lord President Inglis, Justice- 

General of Scotland, at the ripe age of eighty- 
one, has prominently directed public attention to 
that ancient judicature, the Court of Session. No 
European tribunal has produced so large a num- 
ber of quaint and strongly marked personalities 
as the Supreme Court of Scotland. The native 
humor, the convivial habits, the drolleries for 
which the older worthies of the Scottish Bench 


were notorious, often tended to divert the atten- | 
tion of the public, whom they amused, from the | 


considerable legal attainments which these men 
possessed. Yet, while so much may be conceded 
to their professional capacity, no impartial specta- 
tor would have pronounced the Court of Session 
a great court. The judges were generally sound 
lawyers, and performed their duties with ordinary 
ability; but until thirty years ago the future of the 
Scottish judicature was a source of some anxiety 





to those familiar with its working. In 1858 Mr. 
Inglis, the then Lord Advocate, was appointed 
Lord Justice Clerk, and in 1867 he was promoted 
to the post of Lord Justice General. From the 
first Lord Inglis gave evidence of remarkable 
judicial faculty ; but after his promotion in 1867, 


| it became recognized on all hands that a lawyer 


and a judge of the very first rank had appeared. 
He retained his supremacy to the last, his judg- 
ments commanding an acquiescence from suitors 
and the general public such as in any country is 
only given to the very greatest judges. It will be 
known to many of your readers that the title of 
“Lord,” enjoyed by the Scottish judges, is one of 
courtesy alone ; they do not become peers even 
for life. Another word of explanation may not be 
out of place. The Court of Session consists, so 
far as civil matters are concerned, of two branches, 
—the “outer house” and the “inner house.” 
The Lords Ordinary —that is to say, the judges 
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of first instance — compose the former ; the latter 


| 
| 
| 


sits in two divisions of four judges each, forming | 


two Courts of Appeal of co-ordinate jurisdiction. 
The Lord Justice General presides over the first 
division, the Lord Justice Clerk over the second, 
the Lord Justice General being President of the 
Court of Session. 

The late Lord Inglis’s most celebrated feat 
while at the bar was his defence of Madeleine 
Smith in 1857. The prisoner was accused of the 
murder of one L’Angelier, her lover. The trial 
excited profound interest. The evidence against 
the prisoner was almost conclusive ; but so ex- 
traordinary was the impression produced on the 
minds of the jury by the speech of her counsel, 
Mr. Inglis, that they returned a verdict of “ Not 
proven.” ‘There can be no doubt that the ac- 
cused was guilty of an aggravated murder; but 
she possessed great personal beauty, and, I be- 
lieve, subsequently married a clergyman in Eng- 
land. The speech in question is unanimously 
regarded as probably the greatest ever delivered 
at the Scottish Bar. On the bench Lord Inglis 
united to his high talents a most engaging suavity 
of demeanor toward all who appeared before him ; 
he never spared any pains in his endeavor to mas- 
ter the details of the most complicated case. His 
probable successor will be Mr. I. P. B. Robertson, 
- the present Lord Advocate, an astute lawyer and 
accomplished counsel, who has made more mark 
in the House of Commons than perhaps any Lord 
Advocate since the great Dundas, who held that 
office in Pitt’s administration at the beginning of 
the century. 

Toward the close of the last Parliamentary Ses- 


| General. 





sion, a motion was made during the discussion of 
the estimate to reduce the salary of the Attorney- 
This was done to raise the question 
whether the law officers of the Crown should be al- 
lowed to engage in private practice ; at present they 
are, and in the past always have been. It is most 
proper that they should ; the custom almost never 
leads to any practical conflict between their pri- 
vate and public duties. The matter first assumed 
dimensions of importance during the Parnell Com- 


| mission, when the Attorney-General, Sir Richard 


Webster, held the leading brief for the “ Times.” 
Partisan spirit led to a heated discussion as to his 
relations with the Government on the one hand, 
and his relations with his clients on the other; 
the only practical result has been to inaugurate 
an annual talk on that general subject in Parlia- 
ment. Some of those who foster the movement 
aim at a wider innovation than the mere restriction 
of the law officers to their official salaries ; they 


| desire the creation of a Minister of Justice, who 
| would absorb many functions at present fulfilled 
| by the Lord Chancellor, the law officers, and the 





Home Secretary. I do not think we shall have a 
Minister of Justice as such for a long time; in 
England we are not much given to the sudden 
creation of new offices and novel titles on the 
ground of mere abstract reasons. 

Just now, during the long vacation, there is 
very little of interest to chronicle. Sir Henry 
Hawkins, one of the most popular of our judges, 
has been and remains very seriously ill. Rumors 
of an approaching general election become more 
persistent, and the hopes of the Opposition law- 
yers are rising. gitiaciilia: 
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THE GREEN BAG. 


N Indiana correspondent sends in the fol- 
lowing : — 


Editor of the“ Green Bag”: 


The writer was one of a committee on examina- 
tion of an applicant for admission to the bar of this 
(Adams) county a short time ago, and the answers 
of the applicant may be “useless and entertaining ” 
to some of the readers of the “Green Bag.” I can 
assure you they were useless to the applicant for 
admission to the bar, for he failed to pass muster. 
The following are a few of the questions and answers 
which I now recollect : — 

QUESTION. What is common law? 

ANSWER. Common law is the practice before a 
justice of the peace. 


Ques. What is chancerv practice ? 

Ans. Practice before a jury. 

QuEs. Who is the master of chancery ? 

Ans. The foreman of the jury. 

Ques. When is a plea in abatement used ? 

Ans. When you get in a tight place before the 
jury. 

Ques. What is a demurrer? 

Ans. An objection. 


The committee thought, as the applicant had an- 
swered the last question so nearly correct, they had 
best not proceed any further with the examination. 
The applicant was instructed, however, to brush up 
a little in medical jurisprudence, and he would no 
doubt be able to pass an examination not later than 
1900. J. FM. 


Tue following correction comes from a Penn 


sylvania subscriber : — 
BuTLER, PA. 
To the Editor of the “* Green Bag” 





DEAR S1R,—In the September, 1891, number | 


of the “Green Bag,” in an article entitled ‘‘ Looked 
upon with Veneration,” is quoted a supposed de- 
63 


cision of Justice Mitchell of the Supreme Court of 
Pennsylvania. 

The author has evidently been misled; and know- 
ing that the “Green Bag” would not intentionally 
mislead its readers, I will give my reasons for calling 
it “a supposed decision.” 

The words quoted were used by Judge John I. 
Mitchell of Tioga County in a recent decision. Jus- 
tice James T. Mitchell of the Supreme Court of 
Pennsylvania has never written a decision involving 
the question of the seal. The similarity in the names 
of Justice Mitchell and Judge Mitchell is, doubtless, 
what has given rise to the error. The latest deliver 
ance of our Supreme Court is found in Hacker’s 
Appeal, 121 Pa. St. 202. Decided October 1, 
1888. Mr. Justice Clark in his Opinion says “A 
seal is not necessarily of any particular form or fig- 
ure ; when not of wax, it is usually made in the form 
of a scroll, but the letters ‘ L. S.’ or the word ‘ Seal, 
enclosed in brackets, or in some other design, are in 
frequent use. It may, however, consist of the out- 
line without any enclosure ; it may have a dark 
ground ora light one; it may be in the form ofa cir- 
cle, an ellipse, or a scroll, or it may be irregular in 
form ; it may be asimple dash or flourish of the pen. 
Long v. Ramsey, 1 S. & R. 72. Its precise form 
cannot be defined; that, in each case, will depend 
whoily upon the taste or fancy of the person who 
makes it. . .. Whether the instrument is under seal or 
not, is a question to be determined by the court upon 
inspection ; and whether or not any mark or impres- 
sion shall be held to be a seal, depends wholly upon 
the intention of the party executing the instrument, 
as exhibited on the face of the paper itself.” 

The signature to the instrument in question in this 
case was as follows: “In witness thereof I have 
hereunto set my hand and seal,” and to this was ap- 
pended the signature in the form following: “ Ellen 
Waln —,”’ no flourish of the pen nor anything ex- 
cept the “—”’ following the name, which was from 
one sixteenth to one eighth of an inch in length. 

The opinion of Judge John I. Mitchell was error. 
If his opinion. or any such one, should be con- 
firmed by our Supreme Court, it would invalidate the 
majority of title-papers that have been executed in 
this State during the last five years at least. Sucha 
decision would be mischievous and. against custom, 
which, with the decisions of our Supreme Court, is 
the only law Pennsylvania has on this subject. 

J. W. HuTcuIson 








486 


The Green Bag. 





TuHE following list of distinguished alumni of the 
Michigan University Law School has been kindly 
prepared for us by a Michigan correspondent : — 


Authors: James L. High, J. C. Knowlton, A. C. 
Angell, Lawrence Horrigan, Marshal D. Ewell. 

Cabinet Officers ; Don M. Dickinson. 

Assistant Secretary Interior : Geo. Chandler. 

Editors: W.H.H. Beadle, H. H. Metcalf, J. K. 
Barud, John B. Alexander, Henry S. Dow, C. H 
DuBois, B. F. Bower. 

Speaker of the Michigan Legislature: G. J. 
Diekema. 

Judges Michigan Circuit Courts: Michael Brown, 
Geo. P. Cobb, Jno. A. Edget, Silas S. Fallas, George 
Gartner, D. J. Arnold, Chas. J. Pailthorp, Levi 
L. Wixson, Henry Hart, F. A. Hooker, E. A. 
Burlingame. 

Judges Michigan Supreme Court: Isaac Marston, 
Jno. W. McGrath. 

Judges (other States): Jno. W. Emerson, Mo.; Jas. 
E. Hawes, O.; W. R. Day, O.; Jos. I. Hoke, W. 
Va. ; D. H. Hammer, Ill.; J. H. Cartwright, IIl.; 
George Chandler, Kan.; John M. Ritter, Kan. ; 
W. D. Decker, Cal.; Jas. F. Hughes, Ill.; J. A. 
Shauck, O.; Thos. J. Wood, Ind.; R. B. Archibold, 
Fla.; Geo. Carson, Ia.; L. G. Kinne, Ia., Allen 
Smalley, O.; James R. Vaughan, Mo.; Patrick C. 
Dooley, Ark.; Isaac N. Everett, Cal.; Jno. B. Cle- 
land, Ia.; W. M. H. Utt, Ia.; M. P. Kincaid, Neb. ; 
W. R. Day, O.; S. W. Vandivert, Kan.; Charles 
W. Smith, Kan.; James E. Reddick, Ark. 

Judges Supreme Courts: T. J. Anders, Wash. ; 
Wm. Story, Ark. ; A. L. Zollers, Ind.; T. L. Noval, 
Neb.; O. W. Powers, Utah, J. C. Shields, Ar.; 
Thomas Burke, Wash. ; J. B. Cassoday, Wis. 

Rebresentatives in Congress (Michigan): E. P. 
Al’ B. M. Cutcheon, Seth C. Moffatt, T. E. 
Tarsney, T. A. E. Weadock, E. W. Keightly, James 
S. Gorman, Wm. C. Maybury, J. H. McGowan. 

Representatives in Congress (other States). A. J. 
Holmes, W. I. Hayes, lowa; J. H. O'Neal, B. F. 
Shively, Geo. Ford, Ind.; Nils P. Hangen, Wis. ; 
J. D. White, Ky.; S. R. Peters, Kan.; Marriott 
Brosius, Pa.; John C. Tarsney, Mo. ; M. M. Booth- 
man, O.; James Laird, Neb.; J. A. Pickler, S. Dak. 

Supreme Court Reporters: Hoyt, Post, H. A. 
Chaney, John W. Kern. 

A ttorney-Generals (Michigan) : 
I. Marston, M. Taggart. 


Byron D. Ball, 


LEGAL ANTIQUITIES. 


WILLIAM THE CONQUEROR’Ss plan was to have a 
grand central tribunal for the whole realm, which 





should not only be a court of appeal, but in which 
all causes of importance should originate and be 
finally decided. This was afterward called Curia 
Regis, and sometimes Aula Regis, because it as- 
sembled in the hall of the king’s palace. The 
great officers of State — the Constable, the Mare- 
schal, the Seneschal, the Chamberlain, and the 
Treasurer — were the judges, and over them pre- 
sided the Grand Justiciar. Next to the king him- 
self, he was chief in power and authority; and 
when the king was beyond the seas (which fre- 
quently happened), he governed the realm like a 
viceroy. He was at all times the guardian of the 
public peace as Coroner-General, and he likewise 
had a control over the finances of the kingdom. 
In rank he had the precedence of all the nobility, 
and his power was greater than that of all the 
other magistrates. The administration of justice 
continued nearly on the same footing for eight 
reigns, extendifig over rather more than two cen- 
turies. Although during the whole of this period 
the Aula Regis was preserved, yet for conven- 
ience causes, according to their different natures, 
were gradually assigned to different committees 
of it,—to which may be traced the Court of 
King’s Bench, the Court of Common Pleas, the 
Court of Exchequer, and the Court of Chancery. 


FACETIZ. 


Tue prisoner had just been sentenced to death. 

“Your honor is a old fool,” he said. 

“ Officer,” cried the insulted judge, “ arrest that 
man! Your contempt, sir, must be punished. 
Sixty days in jail, sir, is the sentence of the coyrt. 
Not a word. I’ll hear no defence.” 





Nor long ago a jury went out early in the day 
on a simple case, and when it came near the time 
for the court to adjourn, his honor sent for the 
jury, and asked the foreman if they required any 
further instruction. “We need no instruction, 
your honor,” replied the foreman, “but here are 
eleven pig-headed men who won’t agree to any- 
thing.” 

Sir GEorGE Rose had a friend who had been 
appointed to a judgeship in one of the colonies, 
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and who afterward was describing the agonies 
he endured in the sea passage when he first went 
out. Sir George listened with great commisera- 
tion to the recital of these woes, and said: “It’s 
a great mercy you did not throw up your 
appointment.” 

A PRISONER was brought before a Dutch justice 
in eastern Pennsylvania charged with stealing. 

“ Guilty, or not guilty?” demanded the justice. 

** Not guilty, your honor.” 

“ Den go avay, — vat you vant here? Go apout 
your pishness ! ” 


NOTES 


Apropos of Hon. Alfred Russell’s advocacy of 
the abolition of the jury system in civil cases, the 
following remarks of the late Hon. Emory Wash- 
burn will be read with interest. ‘They are taken 
from a lecture delivered by him in the Law School 
of Harvard University : — 


“ Nobody can hold the office or character of an 
intelligent, upright judge in greater respect and ven- 
eration than I have been taught todo. The people 
have no safeguard or protection on which they can 
so confidently rely, for life or property, as upon an 
enlightened and independent judiciary. But when 
men talk gravely of substituting the learning and 
experience of the court for the good sense, practical 
experience, and unbiassed instincts of an impartial 
jury, they do violence to history, and injustice to the 
cause of personal liberty and right. And while I 
would not let a jury trench a hair’s breadth upon the 
province of the court, I have no hesitation in saying 


that for trying and settling disputed questions of | 


fact, through the instrumentality of human testimony, 
where men and their motives are to be weighed and 
scrutinized, and balances are to be struck between 
conflicting witnesses, I had rather trust to the verdict 
of twelve fair-minded men of average shrewdness 
and intelligence, in a jury box, than the judgment of 
any One man trained to the habits of judicial investi- 
gation, and accustomed to measure his conclusions 
by the scale and standard of the law I had rather 
trust to the honest instincts of a juror than the learn- 
ing of a judge. Nor do I believe that in the history 
of the courts of New England there are more in- 
stances of mistaken verdicts than of mistaken rulings 
by the judge The most we can expect from either 
jurors. or judge is an approximation to accuracy in 
the respective spheres in which they act.” 


fiecent Deaths. 


JupGe BenyaMIN HA tt died in Auburn, N. Y., 
September 6, aged seventy-seven years. He was 
formerly Governor Seward’s law partner, and had 
held many important positions of trust, — local, 
State, and national. President Fillmore appointed 
him to make a compilation and revision of the 
accumulated official decisions of the attorney- 
generals of the United States. President Lincoln 
appointed him Chief-Justice of Colorado, —a_po- 
sition of great peril at the time, he narrowly escap- 
ing assassination for a bold ruling ; namely, that in 
cases of armed rebellion against the Government 
the courts could suspend the issue of writs of 
habeas corpus. Judge Hall retired from the bench 
in 1864. He was the author of several volumes 
on law topics, and a prolific writer, for several 
years having an editorial position on the “ Auburn 
Advertiser.” 


Hon. Ropert D. Ray, ex-Chief-Justice of the 
Supreme Court of Missouri, died on August 26. 
Judge Ray was born in Lexington County, Ky., 
Feb. 16, 1817. He graduated from Cumberland 
College in 1838, and went to Carrollton, Mo., in 
1839. He speedily attained a high rank at the 
bar, and was especially well known for his ability 
in the many difficult cases arising out of the im- 
perfect and uncertain land-titles in that section of 
the State. He was a member of the Missouri 
Legislature in 1846, and of the Gamble Conven- 
tion in 1861. He remained continuously in the 
practice of his profession until 1881, when he as- 





sumed his seat as a member of the Supreme Court. 
He withdrew from the bench in January, 1891. 
(An excellent portrait of Judge Ray was published 
in the April number (1891) of the “‘ Green Bag.’’) 


Hon. Outver P. Mason, ex-Judge of the Su- 
preme Court of Nebraska, died August 18. He 
was a native of Brookfield, Madison County, N. Y., 
and was born May 13, 1829. His parents were 
natives of Rhode Island, and of English-Irish de- 
scent. He resided at home during his minority, 
working on his father’s farm. He attended the 
district schools of his neighborhood, also the 
academy at Hamilton, and the Clinton Liberal 
Institute, then under the presidency of Dr. Per- 

| kins. In 1850 he graduated at the State Normal 
| School at Albany. After about two years’ teach- 
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ing he went on a two-years’ tour South, reading 
law all this time. 

In 1854 he returned from the South to Ohio, 
where he was admitted to the bar in the Circuit 
Court at Norwalk. In 1855 he removed to Ne- 
braska, and was identified with its interests up to 
the time of his death. In 1858 he was elected to 
the House in the Territorial Council. Three times 
afterward he was elected to the Council, once to 
fill a vacancy, and twice for a full term. He aided 
in the framing of the present State Constitution. 

In 1867 he ran against William A. Little for 
Supreme Judge, and was beaten. On the death 
of Mr. Little, shortly after his election, Mr. Mason 
was appointed to fill the vacancy, and two years 
later was elected to fill the same place. 

Upon his retirement from the bench he resumed 
the practice of his profession, and was actively 
engaged in the same almost up to the time of his 
death. 


Jupce Ocnen Horrman, the oldest Federal 
Judge on the Pacific coast, died August 9. Judge 
Hoffman was born in New York City on Oct. 16, 
1822, his father being the famous Whig leader. 
He was graduated at Columbia College, and then 
studied law in Benjamin D. Silliman’s office. 
When the gold fever broke out he went to Cali- 
fornia, arriving in May, 1850. In the following 
year President Fillmore appointed him Judge of 
the United States District Court for the Northern 
District of California, a place which he held for 
forty years. Judge Hoffman had passed on many 
important cases, and he was noted for fairness 
and conscientiousness. His decisions were seldom 
reversed. 


Hon. GLENNI W. ScorieLp died at his home 
at Warren, Penn., August 30. Judge Scofield 
was born in Dewittville, N. Y., March 11, 1817. 
He was educated in the common schools. At 
the age of fourteen he started to learn the printing 
trade, and at seventeen efitered Hamilton College, 
New York; he graduated in 1840. He taught 
school for two years,— one year in Farquhar 
County, and another as Principal of McKean 
County Academy. He studied law while teach 
ing. He was admitted to the bar in 1842. He 
practised law in Warren, and was appointed Dis- 
trict Attorney in 1846 by Governor Shunk. He 
served two years — 1849 and 1850 — as a mem- 
ber of the Legislature. He was a Democrat until 
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1856. When the Republican party was formed, 
he joined that party. He was elected to the State 
Senate. For a short time he was President Judge 
of Mercer, Venango, Clarion, and Jefferson Coun- 
ties. He was a member of the Thirty-eighth, 
Thirty-ninth, Fortieth, Forty-first, Forty-second, 
and Forty-third Congresses, aud served on many 
important committees. He was Register of the 
Treasury under President Hayes. President Gar- 
field appointed Mr. Scofield Judge of the Court 
of Claims He resigned in July last. 


Jupce Lorenzo Sawyer, of San Francisco, died 
suddenly on September 6. He was born in Jeffer- 
son County, N. Y., in 1820. He went to Cali- 
fornia in 1850, and in 1854 was elected City- 
Attorney of San Francisco. In 1862 he was 
appointed Judge of the Twelfth District Court, 
and in 1863 was elected Justice of the Supreme 
Court of California. In 1869 President Grant 
appointed him United States Circuit Judge. 
Through his connection, in his judicial capacity, 
with the suit brought by Sarah Althea Hill against 
Senator Sharon, of California, to get a share of the 
latter's fortune, on the-ground that she had been 
his wife, Judge Sawyer incurred her enmity. In 
the year previous to the attack made by her hus 
band, Judge Terry, on Justice Field, when ‘Terry 
was killed by United States Marshal Nagle, she 
attacked Judge Sawyer in a railway car. Judge 
Sawyer had long passed the age permitting him to 
retire, and for some time had contemplated such 
action. The death of Judge Sawyer leaves the 
Northern District of California without any Fed- 
eral Judge, the late Judge Hoffman’s place not 
yet having been filled. 


Joun H. B. Larrose, the oldest lawyer in 
Maryland, and widely known as a jurist, author, 
and philanthropist, died in Baltimore, September 
11, aged eighty-nine. Mr. Latrobe was a native 
of Philadelphia, and was first sent to school in 
Washington, where his father, who was the ar- 
chitect in charge of the Capitol building, was 
then living. ‘The War of 1812 caused the suspen- 
sion of work on the building, and the Latrobe 
family removed to Pittsburg. Afterward they re- 
turned to Washington, and young Latrobe was 
sent to Georgetown College, and then to the 
school of Mr. Carnahan, 'who later was President 
of Princeton College. He was appointed a cadet 
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| 


in the West Point Military Academy in 1818 ; but | 


two years later, when his father died of yellow 


fever in New Orleans, young Latrobe resigned | 


from West Point, and returned to .his mother in 
Baltimore, entering as a student the law office of 
Gen. Robert Goodloe Harper. He was admitted 
to the bar in 1825. The young lawyer employed 
much of his idle time in literary and artistic labors. 
While yet a student he began “ Latrobe’s Justice’s 
Practice,” —a work which ran through many edi- 
tions. In 1828 Mr. Latrobe was engaged as coun- 
sel by the Baltimore and Ohio Railroad, and was 
an honored adviser of the company to his death. 
The venerable lawyer’s greatest achievement was 
the establishment of the Republic of Liberia in 
Africa. Mr. Latrobe was President of the Mary- 
land and National Colonization Societies, and it 
was through his individual efforts that Liberia was 
established as the “ Black Republic.” His was 
the pen that drafted their Constitution, and this 
Code stands almost entirely unchanged at the 
present day. Dr. Hall, who went to Africa a 
short time ago and completed negotiations with 
local chiefs, who ceded large tracts of land to 
Liberia, went through Mr. Latrobe’s efforts. The 
King of Belgium continued a correspondence with 
Mr. Latrobe on the subject of Liberia for a number 
of years. Mr. Latrobe was one of the party who 
took the first railroad trip ever made in the world, 
going from Baltimore to Ellicott City behind Peter 
Cooper’s locomotive. He was also counsel for 
the first telegraph company ever organized. The 
Latrobe stove, the model of all fireplace heaters, 
was one of his inventions. Edgar Allan Poe first 
came into notice through Mr. Latrobe. A prize 
was Offered by a weekly paper of Baltimore for the 
best story and the best poem. Many contribu- 
tions were sent in to the committee, of whom Mr. 
Latrobe was at the head. The prize for the poem 
was awarded to the late Prof. J. H. Hewitt, and 
for the story to Poe. With the Masonic fraternity 
in Maryland Mr. Latrobe was identified in a con- 
spicuous manner. 


o—— 


REVIEWS. 


THE PourricaL SCIENCE QUARTERLY for Septem- 
ber is equally strong on the American and the for- 


eign side. Frederic Bancroft, of the United States 


State Department, describes “The Final Attempts 
at Compromise ” during the winter of 1860-1861. 
Thomas L. Greene discusses “ Railroad Stock- 
Watering ”’ and railroad rates. Prof. F. J. Good. 
now, of Columbia College, traces the development 


| of “The Writ of Certiorari” in England and the 


United States. Three articles deal with foreign 
questions. Prof. Richard Hudson, of the Uni- 
versity of Michigan, takes ‘‘ The Formation of the 
North German Confederation’ as the text for an 


| acute and suggestive criticism of all the legal the- 





ories regarding the Federal State. Prof. Ugo 
Rabbeno, of Bologna, gives an extended résumé 
of the “ Present Condition of Political Economy 
in Italy.” This article contains a mass of infor 
mation not elsewhere accessible, and will therefore 
be invaluable to all students of economic science. 
Finally, Prof. W. J. Ashley, of Toronto University, 
Canada, subjects General Booth’s scheme for the 
social regeneration of England through Salva- 
tion Army “colonies” to a destructive scientific 
criticism. 


THE contents of the September CENTURY speak 
for themselves, and a mere enumeration of them 
will be sufficient to show their varied and inter- 
esting character. The list comprises the follow- 
ing articles: “ A Winter Journey through Siberia” 
(illustrated), by George Kennan; ‘“ ‘The Wood- 
Nymph’s Mirror” (Adirondacks), by Charles 
Henry Liiders; “ The Poems of Thomas Bailey 
Aldrich,” by Frank Dempster Sherman; “ To 
California in 1849 through Mexico ”’. (illustrated), 
by A. C., Ferris; ‘“ Elder Marston’s Revival” 
(illustrated), by Le Roy Armstrong ; “ Vigilance,” 
by Charlotte Fiske Bates; “The Distribution of 
Ability in the United States,” by Henry Cabot 
Lodge ; “The Squirrel Inn,” Conclusion (illus 
trated), by Frank R. Stockton; “ Building,” by 
John Albee; “ The Faith Doctor,” VIII., by 
Edward Eggleston; “ ’Zeki’l” (illustrated), by 
Matt Crim; “ De Morte Beata,” by Theodore 
C. Williams; “ Present Day Papers: The Gov- 
ernment of Cities in the United States,” by Seth 
Low; “A Painter’s Paradise’”’ (illustrated), by 
Elizabeth Robins Pennell ; “ Italian Old Masters ” 
(illustrated), by W. J. Stillman; “ Treatment of 
Prisoners at Camp Morton ”’ (illustrated), by W. R. 
Holloway and John A. Wyeth ; “ Country News- 
papers,” by E. W. Howe; “ The Possibility of 
Mechanical Flight,” by S. P. Langley. 
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“ CartotTra’s INTENDED” is the title of the 
complete novel in the September Lipprincort’s. 
Its author, Ruth McEnery Stuart, is well known as 
the contributor of many clever stories to the lead 
ing magazines. This is a story of New Orleans 
life in the Italian qnarter. The hero 1s an original 
and amusing Irishman who loves the daughter of 
an Italian shopkeeper. Some of the secondary 
figures are members of the dreaded Mafia society. 
The other contents of this number, worthy of spe- 
cial mention, are as follows: ‘ Julia Marlowe ” 
(with portrait), by Alfred Stoddart ; “ Real People 
in Fiction,” by William S. Walsh ; “ A Murderer 
for an Hour,” by Julius Chambers ; “ A Plea for 
Helen,” by Julia C. R. Dorr; “ Derby Day on 
Clapham Common,” by Thomas P. Gill, M.P. ; 
* Society in Different Cities,” by Mrs. M. E. W. 
Sherwood ; ‘“‘ Country Roads and Highways,” by 
John Gilmer Speed ; “ Encouragement for Poets,” 
by Louise Imogen Guiney; “ Mrs. Van Brunt’s 
Convert,” by Raymond Driggs; “ Notes from an 
Engineer’s Camp,” by Henry Collins ; “ His Maj- 
esty the Average Reader,” by Edgar Fawcett ; 
“The Days that are to Be,” by J. K. Wetherill. 





THE September ARENA is a remarkably attrac- 
tive issue of this justly popular review, as will be 
seen by glancing at the following table of con- 
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| of Traffic” is written with all the vividness and fer- 


vor which have characterized his previous works. 
The other contents of this number are varied and 
interesting ; but the lawyer will be particularly at- 
tracted by the article on “ Courts of Conciliation,” 
written by Nicolay Grevstad. “ ‘The House of 
Martha,” by Frank R. Stockton, and “ The Lady 
of Fort St. John,” by Mary Hartwell Catherwood, 
are continued. Octave Thanet has a second paper 
on “Town Life in Arkansas;’ John Burroughs 
has left his fields for “ A Study of Analogy ;” Mr. 
Bradford Torrey. however, still remains faithful to 
his rustic haunts in a sketch of “ Dyer’s Hollow 7” 
John Fiske has a paper on “ Europe and Cathay ;” 
a paper on “The Author Himself,”” by Woodrow 
Wilson ; a charming description of the Japanese 
Feast of Lanterns and the Market of the Dead, by 
Lafcadio Hearn, and a review of Mrs. Oliphant’s 
Life of Laurence Oliphant (in itself practically a 
biographical sketch of that extraordinary man), 
under the apt title of ““ A Modern Mystic,” are 
included among the other good things. 


SCRIBNER’S MaGazINE for September contains 
the fifth and conctuding article in the successful 
Steamship Series, entitled “ The Steamship Lines 


| of the World,” by Lieut. Ridgely Hunt, U.S.N. 
| This number contains three articles on essentially 


tents: Frontispiece, Rev. Geo. C. Lorimer ; “ The | 


Newer Heresies,” by Rev. Geo. C. Lorimer, D.D ; 
* Harvest and Laborers in the Physical Field,” by 
F. W. H. Meyer, of Cambridge, England ; “ Fash 
ion’s Slaves ”’ (a discussion of woman’s dress, with 
three full-page photogravures and over twenty 
smaller pictures), by B. O. Flower; “ Un-Ameri- 
can Tendencies,” by Rev. Carlos Martyn, D.D. ; 
* Extrinsic Significance of Constitutional Govern- 
ment in Japan,” by Kuma Oishi, M.A.; “The 
Pope on Labor,” by Thomas B. Preston; “ The 
Austrian Postal Banking System,” by Sylvester 
Baxter; “ Intermigration,’ by Rabbi Solomon 
Schindler ; “ He came and went again,” by Will 
N. Harben; “ An Evening at the Corner Gro- 
cery” (a Western character sketch), by Hamlin 
Garland. ‘The sterling ability displayed in these 
papers, and the variety of themes discussed, make 
the September ARENA unusually interesting. 


RupyarD KIPLING is given the place of honor 
in the September ATLaNntic, and his “ Disturber 





| 
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American subjects, — on “ Odd Homes,” from the 
dug-out to the Adirondack cabin; on “ China 
Hunting in New England.” particularly along the 
Connecticut River Valley, with an account of many 
rare American plates, which it was once the cus- 
tom to make as souvenirs of important events ; 
and (the third) on the “ Present Ideals of Ameri- 
can University Life,’ by Prof. Josiah Royce, of 
Harvard. Other important articles in this issue 
are “ Browning’s Asolo,” by Felix Moscheles, the 
artist, and friend of Browning; a description of 
“The City of the Sacred Bo-Tree,” by James 
Ricalton ; Andrew Lang’s “ Adventures among 
Books,”” —a sort of literary autobiography; the 
second instalment of the serial story, “The 
Wrecker,” by Robert Louis Stevenson and Lloyd 
Osbourne ; and short stories by Thomas Nelson 
Page and Charles G. D. Roberts. 


READERS of HARPER’S MaGaziNE for September 
are confronted from the beginning with an embar- 
rassment of riches. The number is opened by 
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a series of superb illustrations of Shakspeare’s 
“Much Ado about Nothing, — most of them full- 
page, — from drawings by Edwin A. Abbey. Fol- 
lowing this paper is a comprehensive and popular 
article on the “New York Chamber of Com- 
merce,” richly illustrated. The third chapter of 
W. D. Howells’s remarkable story, ‘“‘ An Imperative 
Duty,” presents some highly dramatic scenes. A 
genuine treat to lovers of literature is offered in 
the “Letters of Charles Dickens to Wilkie Col- 
lins,” which are now for the first time given to the 
public through the editorship of Laurence Hutton. 
Montgomery Schuyler continues his “ Glimpses of 
Western Architecture,” and gives his impressions 
of the domestic’ architecture of Chicago. Eliza- 
beth Stoddard writes a pleasant summer story, “A 
Wheat-field Idyl.”” Mr. De Blowitz contributes a 
peculiarly striking article on “ Germany, France, 
and General European Politics,” which will doubt- 
less create a sensation wherever it is read. Harriet 
Pinckney Huse rescues from oblivion “An Untold 
Story of the Florida War.” Frederick Boyle gives 
a remarkably interesting account of some of the 
most powerful of the “‘ Chinese Secret Societies.” 
Walter Besant contributes another paper on “ Lon. 
don ;” nearly a score of illustrations accompany 
the article. In “ Under the Minarets,” F. Hopkin- 
son Smith relates his experiences with dragomans, 
dervishes, and Turkish citizens while sojourning as 
an artist Jast summer in the city of Constantinople ; 
and he illustrates his article with a number of 
beautiful reproductions of his own paintings. 


THE September Cosmopo.iTaN is truly a “ Wo- 
man’s Number,” no less than fourteen of the 
fair sex appearing as contributors. Lady Dilke 
describes “ France’s Greatest Military Artist,” 
Detaille ; Eleanor Lewis gives an interesting ac- 
count of the “ Forgotten City” of Solentum ; 
Mary Bawn Ford’s article on “ Malmaison in the 
Market ”’ is filled with reminiscences of Napoleon 
and Josephine ; Amelie Rives’s story, “ According 
to Saint John,” is ‘continued, and is likely to give 
rise to as much comment as her earlier works. 
The other contents are: “ Inequality,” by Kath- 
erine Grosjean , ‘‘ The Ladies’ New York Club,” 
by Julia Hayes Percy; “ The Evolution of the 
Society Journal,” by Mrs. Roger A. Pryor ; “ Soci- 
ety Women as Authors,” by Anna Vernon Dor- 
sey ; “ Tattersall’s,” by Elizabeth Bisland, “ Il 
Mandolenesta,” by Daisy O’Brien; ‘The Ro- 





mance of Count K6nigsmark,” by Molly Elliott 
Seawell ; “ Woman’s Share in Russian Nihilism,” 
by Ella Noraikow. All of these articles are 
superbly illustrated. 


BOOK NOTICES. 


A TREATISE ON THE LAW OF PERSONAL PROPERTY. 
By JosepH Daruincton, LL.D. (Founded on 
the Treatise of Joshua Williams, Esq.) T. & J. 
W. Johnson & Co., Philadelphia, 1891. Law 
sheep. $5.00 met. 


The original work, by Mr. Williams, on which 
this treatise is founded, has always been held in high 
esteem by the profession, though not attaining, per- 
haps, the popularity accorded to his work on the law 
of “ Real Property.” The chief defect, if it may be 
called a defect, in Mr. Williams’s treatise on the law 
of “ Personal Property,” was the fact that a large 
proportion of the text was devoted to summarizing 
modern English statutory provisions and decisions 
under them; which had little or any interest for the 
profession in this country. In the present volume 
Mr. Darlington has eliminated from the original work 
so much of the text as is inapplicable to the United 
States, and has added the latest authorities, English 
and American, applicable to the law of the subjects 
treated of in the retained text. He has also added 
several topics of importance not discussed in the 
original work. The result is eminently satisfactory, 
and the work in its present form is most admirably 
adapted to the needs of the practising lawyer. 
Clear, comprehensive, concise, and accurate, it may 
be safely said that it is one of the very’ best works 
upon the subject which has yet been offered to the 
profession. 


REPORTS, ANNOTATED. 
(Vols. I. to X. inclusive.) With full Index to 
Notes, and Table of Cases Annotated. The 
Lawyers’ Co-operative Publishing Company, 
Rochester, N. Y., 1891. 


Dicest OF LAWYER’S 


The possessor of this well-known series of Re- 
ports will find this digest invaluable as a means of 
ready reference to the subject-matter contained in 
the several volumes. It appears to have been care- 
fully prepared, and the index to the notes is very full 
and well arranged. 


A Dicrionary OF Law, containing definitions of 
the terms and phrases of American and English 
Jurisprudence, ancient and modern, including 
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terms of international, constitutional, and com- 
mercial law ; with a collection of legal maxims, 
and numerous select titles from the civil law 
and other foreign systems. By HENRY Camp- 
BELL Brack. West Publishing Company, St. 
Paul, Minn., 1891. Law sheep. $8.00. 


We have examined this work of Mr. Black’s care- 
fully and critically. We have tested it by compari- 
son with other law dictionaries, and by search for 
legal terms and phrases but little used and not com- 
monly known, and in every instance it has stood the 
test. We have, therefore, no hesitation in saying 
that it is by far the most comprehensive and complete 
Dictionary of Law yet published. The definitions 
are concise and reliable, and the book is not encum- 
bered with encyclopedic matter. The Denison index, 
which 1s used, gives an additional value to the vol- 
ume, and greatly aids as a means of ready reference. 
Mr. Black is to be congratulated for his successful 
work. He has given the profession a modei law 
dictionary adapted to the wants of both student and 
practitioner 


LECTURES ON THE CONSTITUTION OF THE UNITED 
Srates. By SamMuEL FREEMAN MILLER, LL.D., 
late Associate Justice of the Supreme Court of 
the United States. Banks and Brothers, New 
York and Albany, 1891 Law sheep. $5.00 met. 


Every student of the Constitution of the United 
States will feel a deep interest in this volume. The 
late Mr. Justice Miller, at the time of his death, 
stood confessedly the foremost jurist upon the 
bench, and anything from his pen must carry un- 
usual weight and authority. The work before us is 
published from a carefully prepared manuscript of 
lectures delivered by Justice Miller before the stu- 
dents of the Law School of the National University 
of Washington in 1889 and 1890. To this material 
have been added two papers by him on cognate sub- 
namely, an address on ‘* The Constitution 
and Supreme Court of the United States,” and “ An 
Oration at the One Hundredth Anniversary of the 
Framing and Promulgation of the Constitution.’’ 
The address and oration were published together 


jects, — 


under Mr. Justice Miller's supervision during his 
lifetime. The ten lectures are now published for the 
first time. The material was placed in the hands of 
Mr. J. C. Bancroft Davis of Washington; but the 
duties of editing required only care in insuring an 
exact reproduction of the thoughts and language of 
the great judge. Mr. Davis has, however, added 
brief notes to each of these lectures, and an appen- 
dix containing (1) a collated copy of the Constitu- 
tion, with full reference to the cases in which it has 





been construed or discussed; (2) a collated copy of 
the Articles of Confederation; (3) copies of the 
Randolph draft for a constitution, and of the Pinkney 
draft for the same. 

The book, as we have said, will deeply interest all 
students of American history, and will be fully ap- 
preciated, not only by the legal profession, but by 
the thoughtful layman as well. 


A DIGEST OF THE DECISIONS OF THE COURTS OF 
Last RESORT OF THE SEVERAL STATES FROM 
THE EARLIEST PERIOD TO THE YEAR 1888, con- 
tained in the one hundred and sixty volumes of 
THe American Decisions and THE AMERICAN 
Reports. and of the Notes therein contained. 
By Srewart Rapavje. Bancroft-Whitney Com- 
pany, San Francisco, 1891. Law sheep. 3 vols. 
$18.co wet. 


The value of this Digest to the profession can hardly 
be overestimated, and is second only to the admirable 
series of Reports whose contents are therein fully and 
exhaustively set forth. No lawyer of ordinary means 
can possess all of the State Reports, and, in fact, 
but few have room for the almost countless volumes 
of which they are composed. In the ‘ American 
Decisions and Reports” the wheat has been care- 
fully garnered from these various Reports, and in 
Mr. Rapalje’s Digest is found a key to all the de- 
cisions of importance and value to the practising 
lawyer. For practical working purposes, this Digest 
is invaluable to the profession, and no legal library 
can be considered complete without it. 


A Treatise on the 
to Telegraphs, Tele- 
phones, Electric Lights, Electric Railways, and 
other Electric Appliances 3y Seymour D. 
THompson, LL.D. Central Law Journal Com- 
pany, St. Louis, 1891. Law sheep. $5.00. 


ELECTRICITY. 
Law relating 


THe Law or 
Rules 


of 


The subject of electricity is one which engrosses 
to a great extent the attention of our courts, 
and is one which is rapidly growing in importance 
The present volume is an attempt to state and class- 
ify the adjudged law applicable to telegraphs, tele- 
phones, electric lights, electric railways, and other 
electrical appliances, and is, we believe, the first work 
published devoted exclusively to these subjects. As 
a law writer Judge Thompson is so well known that 
anything from his pen is sure to command the re- 
spect of the profession, and in this treatise he has 
fully and exhaustively covered the law, as it exists, 
regarding electrical appliances The work will add 
to its learned author's reputation, and will undoubt- 
edly receive the appreciation which it merits 
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